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## 5186017434 :MAJOR LAWS
KEYWORDS : FICTIONAL CHARACTER/ LITERARY WORKS/ APPROPRIATION

SUTRIYA CHATMAHAKULCHAI : LEGAL PROTECTION OF FICTIONAL
CHARACTER. THESIS ADVISOR ; ASSOC.PROF. ORABHUND PANUSPATTHNA,
205 pp.

Even though fictional character is only one component of literary works, some fictional
characters, especially ones with distinct and unique characters, can be recognized separately
from the original work they first appeared and can then be commercialized in various forms.
Thus, fictional characters become valuable commercial properties in today's business world.
Unsurprisingly, some traders misappropnate fictional characters for their own commercial benefit

which adversely affect an interest as well as a legitimate right of the authors.

This research has been conducted to study laws relating to the protection of fictional
characters of both the United States of America and Thailand so as 0 seek for the appropnate
forms to provide legal protection for fictional characters in Thailand against the commercial
misappropriation. In addition, the study included the survey of opinions of authors who are

creators of fictional characters in literary works.

The outcome shows that fictional characters could be protected in the context of both
Copyright law and the Civil and Commercial Code regarding wrongful acts. The authors have two
fegal grounds in order to bring the cases to the court. Firstly, by the doctrine of moral right under
the Copyright Act B.E. 2537, Section 18 whereby the authors have to prove that the use of their
fictional characters would prejudice against their honor or reputation. Secondly, by the doctrine
of abuse of rights in wrongful acts under Section 421 of the Civil and Commercial Code, whereas
the exercise of one's right shall not cause any effect or injury to the other's. However, not all
fictional characters in literary works shall be protected under the law, but only the one which {1)
is distinctly delineated (2) constitutes the story being told (3) is well developed , and (4) is
outstanding and unique, shall be protected. Therefore, the enactment of sui generic law to
protect fictional characters achieving all the four elements is not necessarily needed since such

law could somehow create an overlap on the effectiveness of the existing laws in relation thereto.

Fietd of Study : Laws Student's Signature <. s IS

Academic Year: 2010
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3
Berne Convention, Art 1 “The countries to which this Convention applies constitute a Union for the
protection of the rights of authors in their literary and artistic works.”
4
Berne Convention, Art 2(1) “The expression “literary and artistic works” shall include every production in

the literary, scientific and artistic domain, whatever may be the mode or form of its expression, such as books,
pamphlets and other writings; lectures, addresses, sermons and other works of the same nature; dramatic or
dramaticomusical works; choreographic works and entertainments in dumb show; musical compositions with or
without words; cinematographic works to which are assimilated works expressed by a process analogous to
cinematography; works of drawing, painting, architecture, sculpture, engraving and lithography; photographic works
to which are assimilated works expressed by a process analogous to photography; works of applied art; illustrations,

maps, plans, sketches and three-dimensional works relative to geography, topography, architecture or science.”
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5
Berne Convention, Art 9 (1) “Authors of literary and artistic works protected by this Convention shall have
the exclusive right of authorizing the reproduction of these works, in any manner or form.”

6
Stephen M. Stewart, International copyright and neighbouring rights (London: Butterworth, 1983), p.

109.
7
Berne Convention, Art 12 “Authors of literary or artistic works shall enjoy the exclusive right of authorizing

adaptations, arrangements and other alterations of their works.”
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8
Stephen M. Stewart, International copyright and neighbouring rights, p. 114.

9
Berne Convention, Art 14

“(1) Authors of literary or artistic works shall have the exclusive right of authorizing:

(i) the cinematographic adaptation and reproduction of these works, and the distribution of the works thus
adapted or reproduced;

(i) the public performance and communication to the public by wire of the works thus adapted or
reproduced.

(2) The adaptation into any other artistic form of a cinematographic production derived from literary or
artistic works shall, without prejudice to the authorization of the author of the cinematographic production, remain

subject to the authorization of the authors of the original works.”

10
Stephen M. Stewart, International copyright and neighbouring rights, p. 116-117.

11
Berne Convention, Art 7(1) “The term of protection granted by this Convention shall be the life of the

author and fifty years after his death."
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Berne Convention, Art 6 bis (1) “...., the author shall have the right..... to object to any distortion,

mutilation or other modification of, or other derogatory action in relation to, the said work, which would be prejudicial

to his honor or reputation.”
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Paris Convention, Art.1(2) “The protection of industrial property has as its object patents, utility models,

industrial designs, trademarks, service marks, trade names, indications of source or appellations of origin, and the

repression of unfair competition.”
17
Paris Convention, Art. 10 bis(1) “The countries of the Union are bound to assure to nationals of such

countries effective protection against unfair competition.”
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'} Paris Convention, Art. 10 bis(2) "Any act of competition contrary to honest practices in industrial or
commercial matters constitutes an act of unfair competition.”

. Paris Convention, Art. 10 bis(3) “The following in particular shall be prohibited:

1. all acts of such a nature as to create confusion by any means whatever with the establishment, the
goods, or the industrial or commercial activities, of a competitor;

2. false allegations in the course of trade of such a nature as to discredit the establishment, the

goods, or the industrial or commercial activities, of a competitor;

3. indications or allegations the use of which in the course of trade is liable to mislead the public as to the

nature, the manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods.”
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20
Paris Convention, Art. 10ter

“(1) The countries of the Union undertake to assure to nationals of the other countries of the Union
appropriate legal remedies effectively to repress all the acts referred to in Articles 9, 10, and 10bis.

(2) They undertake, further, to provide measures to permit federations and associations representing
interested industrialists, producers, or merchants, provided that the existence of such federations and associations is
not contrary to the laws of their countries, to take action in the courts or before the administrative authorities, with a
view to the repression of the acts referred to in Articles 9, 10, and 10bis, in so far as the law of the country in which

protection is claimed allows such action by federations and associations of that country.”
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21
Model Provisions Art.1 General Principles

(1) [General Provision]

(a) In addition to the acts and practices referred to in Articles 2 to 6, any act or practice, in the course of
industrial or commercial activities, that is contrary to honest practices shall constitute an act of unfair competition.

(b) Any natural person or legal entity damaged or likely to be damaged by an act of unfair competition shall
be entitled to the remedies referred to in ...

i Model Provisions Art. 2 Causing Confusion with Respect to Another's Enterprise or Its Activities

(1) [General Principle] Any act or practice, in the course of industrial or commercial activities, that causes,
or is likely to cause, confusion with respect to another's enterprise or its activities, in particular, the products or
services offered by such enterprise, shall constitute an act of unfair competition.

(2) [Examples of Confusion] Confusion may, in particular, be caused with respect to

(i) a trademark, whether registered or not;
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(i) a trade name;

(i) a business identifier other than a trademark or trade name;
(iv) the appearance of a product;

(v) the presentation of products or services;

(vi) a celebrity or a well-known fictional character.

23
Model Provisions Art. 3 Damaging Another's Goodwill or Reputation

(1) [General Principle] Any act or practice, in the course of industrial or commercial activities, that
damages, or is likely to damage, the goodwill or reputation of another's enterprise shall constitute an act of unfair
competition, regardless of whether such act or practice causes confusion.

(2) [Examples of Damaging Goodwill or Reputation]

(a) Damaging another's goodwill or reputation may, in particular, result from the dilution of the goodwill
or reputation attached to
(i) a trademark, whether registered or not;
(i) a trade name;
(iii) a business identifier other than a trademark or a trade name;
(iv) the appearance of a product;
(v) the presentation of products or services;
(vi) a celebrity or a well-known fictional character.
(b) [Definition of "'Dilution"] For the purposes of these Model Provisions, "dilution of goodwill or
reputation” means the lessening of the distinctive character or advertising value of a trademark, trade name or
other business identifier, the appearance of a product or the presentation of products or services, or of a

celebrity or well-known fictional character.
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Stephen M. Stewart, International copyright and neighboring rights, p. 202-205.
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Rome Convention, Art.1, 2
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Rome Convention, Art. 3(a)” “performers” means actors, singers, musicians, dancers, and other persons
who act, sing, deliver, declaim, play in, or otherwise perform literary or artistic works.*
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Stephen M. Stewart, International copyright and neighboring rights, p. 217.
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Rome Convention, Art. 9 “Any Contracting State may, by its domestic laws and regulations, extend the

protection provided for in this Convention to artists who do not perform literary or artistic works.”
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Stephen M. Stewart, International copyright and neighboring rights, p. 213.

% Rome Convention, Art. 7 “The protection provided for performers by this Convention shall include the
possibility of preventing:

(a) the broadcasting and the communication to the public, without their consent, of their performance,
except where the performance used in the broadcasting or the public communication is itself already a broadcast
performance or is made from a fixation;

(b) the fixation, without their consent, of their unfixed performance;

(c) the reproduction, without their consent, of a fixation of their performance:

(i) if the original fixation itself was made without their consent;

(i) if the reproduction is made for purposes different from those for which the performers gave their
consent;

(iii) if the original fixation was made in accordance with the provisions of Article 15, and the reproduction is

made for purposes different from those referred to in those provisions.”
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Stephen M. Stewart, International copyright and neighboring rights, p. 213.

32
Rome Convention, Art.14 “The term of protection to be granted under this Convention shall last at least

until the end of a period of twenty years computed from the end of the year in which....”
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33
Rome Convention, Art.26

“1. Each Contracting State undertakes to adopt, in accordance with its Constitution, the measures
necessary to ensure the application of this Convention.
2. At the time of deposit of its instrument of ratification, acceptance or accession, each State must be in a

position under its domestic law to give effect to the terms of this Convention.”
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35
TRIPs Agreement, Art. 2(2) “Nothing in Parts | to IV of this Agreement shall derogate from existing

obligations that Members may have to each other under the Paris Convention, the Berne Convention, the Rome

Convention and the Treaty on Intellectual Property in Respect of Integrated Circuits.”



59

v
o

UANANAINAMUANIATFIUTUAY (minimum standards) TedszinAani@nazliaau

Anasasning@unsilyayn lussdunaindruniiayaliluaauana wsUd e widuasas

1 o

sl,mvmummmq"l,m‘lﬁmm'm”l,m TaudaiumITNAnaail asinelena ﬁm"nmizﬁﬂﬁmslumm

a o

ANaWEUAR Rt T e URIANS ANBInuane uazniauted gl sl a5 i

a

(1) dauieaiUAUANS

v a a

ANANAIVTUA LTy FndninsiAeaiuaeanallunta 2 doudt 1 faus

=X v A d a v v Aa a & o d
NIRT1 9 D WA 14 ImﬂQmﬂmmmmwwmmmmafm@\mmwmuwuﬁfauuu Ingl
36 a v o L a a oA =
{919 (1) 1a9ANANAIILE AN uAdN mmmn%ﬂgummumm’] 109 4nme 21

wevaydtyry gl (A.A. 1971) uazniANWINLULTNe...” UnTTyiRsnaainannli

dszman W lfiduasndnaesaydgnnuiifuazdasgnyniulsandnnisueseydyanng

Wifulpe /e

n. U EFUANNANATEY

a

mmmnmw’?ﬂzﬂmmuummnmmmmmnm’mﬁummmmﬁiﬂummﬂ 9(2)

wazaunma 10 laalunnmsn 9 (2)37 IAnvuaI "ﬂ’?iﬂ&lﬂﬁ‘@\i@“ﬂ@%ﬁ@yﬂ@lm\m"]ﬂmﬁ\?’ﬂ’ﬂﬂ

A v o '

wstldsaniaAanAn N9aids TBUYUR viseutaANARN N ARIRAARS” UNTTyiRAINANT

o

a = =

wangliiud I unlfifunisAunsasaadnas mmmmmﬂummmmﬂm ANBBNTY

ANNAR (expression of idea) R MHLieaLAAIINAR (idea) Fandnnisinin Ul suldFunas

v aAa a

AnATasUduNArdNannlszinn ad19lafa aunnasrlduilanmundnaslatinanae

Lﬂumu@ummmmimﬁ‘umfmﬂmﬁ‘m LL[?]L‘L«L@\W’V]WNNmﬂ@d%?ﬂﬁﬂqmiﬁ 91 VLWLIL’UEUL‘]

v '3
o o o Aa

%“mmm‘fﬂmiﬁqiﬂmmagz@mﬂnqqLﬁ W AU UNATANTURIAINANAINILHAY

o

UNNBDIUAINNIAET 2 (1) 2avaydnyayingadsu duldun suassunssu Inananans

Q

Aatnasn nanawas va+™ wanannil inereuauessaaninuinaeunalulatluilagiii

X TRIPs Agreement, Art. 9(1) “Members shall comply with Articles 1 through 21 of the Berne Convention
(1971) and the Appendix thereto....”
! TRIPs Agreement, Art. 9(2) “Copyright protection shall extend to expressions and not to ideas,
procedures, methods of operation or mathematical concepts as such.”
% Daniel Gervais, The TRIPS Agreement: Drafting history and analysis (London: Sweet & Maxwell, 2003),

p.131.
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39
TRIPs Agreement, Art. 10(1) “Computer programs, whether in source or object code, shall be protected
as literary works under the Berne Convention (1971).”
40
TRIPs Agreement, Art. 10 “In respect of at least computer programs and cinematographic works, a

Member shall provide authors and their successors in title the right to authorize or to prohibit the commercial rental to
the public of originals or copies of their copyright works. A Member shall be excepted from this obligation in respect
of cinematographic works unless such rental has led to widespread copying of such works which is materially
impairing the exclusive right of reproduction conferred in that Member on authors and their successors in title. In
respect of computer programs, this obligation does not apply to rentals where the program itself is not the essential

object of the rental.”
1
WIPO Copyright Treaty, Art. 7(1) “Authors of......, shall enjoy the exclusive right of authorizing

commercial rental to the public of the originals or copies of their works.”
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DIRECTIVE 92/100/EEC, Art. 1 (2) “For the purposes of this Directive, 'rental' means making available for
use, for a limited period of time and for direct or indirect economic or commercial advantage.”
43
TRIPs Agreement, Art 12 “Whenever the term of protection of a work, other than a photographic work or a

work of applied art, is calculated on a basis other than the life of a natural person, such term shall be no less than 50
years from the end of the calendar year of authorized publication, or, failing such authorized publication within 50

years from the making of the work, 50 years from the end of the calendar year of making.”
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TRIPs Agreement, Art 9(1) “...However, Members shall not have rights or obligations under this

Agreement in respect of the rights conferred under Article 6bis of that Convention or of the rights derived therefrom.”
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TRIPs Agreement, Art 14(1) “In respect of a fixation of their performance on a phonogram, performers

shall have the possibility of preventing the following acts when undertaken without their authorization: the fixation of
their unfixed performance and the reproduction of such fixation. Performers shall also have the possibility of
preventing the following acts when undertaken without their authorization: the broadcasting by wireless means and

the communication to the public of their live performance.”
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TRIPs Agreement, Art 14(5) “The term of the protection available under this Agreement to performers and

producers of phonograms shall last at least until the end of a period of 50 years computed from the end of the

calendar year in which the fixation was made or the performance took place.”
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TRIPs Agreement, Art 2(1) “In respect of Parts Il, Il and IV of this Agreement, Members shall comply with

Articles 1 through 12, and Article 19, of the Paris Convention (1967).”
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Jacqueline Lai Chung, "Drawing idea from expression: Creating a legal space for culturally appropriated

literary characters," William and Mary Law Review [Online], 2007. Available from: www.westlaw.com
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509 F.Supp. 60 (S.S.N.Y.) affirmed 668 F.2d 91 (2ndCir,.1981)
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Leslie A. Kurtz, "The independent legal lives of fictional characters," Wisconsin Law Review [Online],

1986. Available from: www.westlaw.com
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Leslie A. Kurtz, "The independent legal lives of fictional characters," Wisconsin Law Review [Online].
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Steven L. Nemetz, "Copyright protection of fictional characters," Intellectual Property Journal [Online],

1990-2000. Available from: www.westlaw.com
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733 F. Supp. 748, 1990 Copr.L.Dec. P 26, 550, 15 U.S.P.Q.2d 1380
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17 U.S.C. § 102 (b) “To “perform” a work means to recite, render, play, dance, or act it, either directly or

by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its images in

any sequence or to make the sounds accompanying it audible.”
17 U.S.C. § 1101 (a) “Unauthorized Acts.—Anyone who, without the consent of the per-former or

performers involved—

(1) fixes the sounds or sounds and images of a live musical performance in a copy or phonorecord, or
reproduces copies or phonorecords of such a performance from an unauthorized fixation,

(2) transmits or otherwise communicates to the public the sounds or sounds and images of a live musical
performance, or

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to rent, or traffics in any copy or
phonorecord fixed as described in paragraph (1), regardless of whether the fixations occurred in the United States,
shall be subject to the remedies provided in sections 502 through 505, to the same extent as an infringer of

copyright.”
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93Restatement of Unfair Competition § 46 “Appropriation Of The Commercial Value Of A Person’s |dentity:
The Right Of Publicity

One who appropriates the commercial value of a person’s identity by using without consent the person’s
name, likeness, or other indicia of identity for purposes of trade is subject to liability for the relief appropriate under the

rules stated in § 48 and 49.”
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Restatement of Unfair Competition § 47 § 47 “Use For Purposes Of Trade

The name, likeness, and other indicia of a person’s identity are used "for purposes of trade" under the rule

stated in § 46 if they are used in advertising the user’s goods or services, or are placed on merchandise marketed by
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Lanham Act § 43 (15 U.S.C. § 1125). False designations of origin; false description or representation

(a)(1) Any person who, on or in connection with any goods or services, or any container for goods, uses in
commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin,
false or misleading description of fact, or false or misleading representation of fact, which—

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or
association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
geographic origin of his or her or another person’s goods, services, or commercial activities, shall be liable in a civil

action by any person who believes that he or she is or is likely to be damaged by such act.
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