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ABSTRACT

Letters of credits are effective instiuments for conduction
buéiness, often in international trade. Problems in an international
transactién arise when the parties concerned are separated by
distance and the circumstances of time and place cause uncertainty
for both the buyer and seller.-Letters of credits are ﬁsed to solve
there problems. The major roles of letters of credits are
threefold : to finance the purchase of foreign goods, to bring
an element of certainty and securitj in the transaction and to
provide a payment without deley. Letters of credits are issued
and paid by banks which perform as paymént intermediary. The
letter of credit operatibns ére practically subject to the
Uniform Cﬂstoms and Practice for Documentary Credit (UCP) which

is carried out by the International Chamber of Commerce (ICC)



The UCP, by nature, is the compilation of banking practices
in documentany~letfer of credit operations, Although'it does not
have the force of Law, the UCP is generally adopted in internationsal
trade transactions and is applied as trade usage or trade custom or
even as part of the contract. The essential part of the UCP is
formed by two specific principles; i.c., the strict compliance

\principle and the indeperdence principle.

The strict compliance principle requires that the documents
presented by the beneficiary to the bank for payment must be strictly
in conformity witﬁ the terms of the documentary credit. In case
such compliance is not fulfilled, the bank can refrain from

_honoring the beneficiary's demand for paymeht.

e

Tﬁe independence principle states that the letter of credit
is completely separate from the-underlying transaction between the
5eneficiary and the issuing bank's customer (buyer). So, it
results that the banks is bound to perform its definite undertakings
4o the beneficiary if the latter complies with the terms and
éonditions of the credit, regardless of any disputes between the

beneficiary and the customer over the underlying transaction.



It is noted that some beneficiaries ha&e ettempted to
eyp101t the independence prlnclple by failing to completely
perform their obligations or even wilfully alter documents .

If the paying bank strictly nolds on the 1ndependence principle,

it would make the payment to the dishonest beneficiaries.

At present, it is well settled by statutes and judicial
decisions in the United States and England that the freud in
transaction is an exception to the application of the independence
principle. Therelore, & deceitful beneficiary is not entitled |
to payment if fraud in transac£ion occurs in the letter of credit
operation. And, the buyer is granted a right to ask a competent

court to enjoin payment by the bank .

The Thai law, by cortrast does not grant such right to
the buyer. The Civil Procedure Code disallows a person to bring
the case to court without any law authorizing him to do so or
without any dispute. _Legally, the paying bank's imminant payment
is lawful in accordance with the independence principle and,

therefore, is not a dispute to the buyer's right.



way to pr;teét the buyef's righf and prevent thé abuse of letter

of credit transaction. The law must clearly state that the

buyer can seek an injunction from the court to enjoin the paying
bank from payment. Besides, the law should be drafted to explicitly
deel with problems often arising in the transaction in order to
co;tribute reasonable fairness to all parties concerned.

The law, however, should not repeat the UCP provisions in its

. text except for some of those which are essential to the

purview of the law.

In thisAthesis, the term "fraud" is meant to signify the
legal effect of fraud in letters of credits relating to the underlying
contract betwsen the buyer and the seller. The tarm, therefore,
contains different mearings from £he terms "fraud" and "cancellation

of fraudulent acts" as provided in the Civil and Commercial Code.
/

In elaborating this thesis,‘the author has concentrated
on the principles of letters of credit law and the decisions of
the English and American Courts. As of the foreign judicial decissions,x
the author cited most of them from some books and articles listed
in the bibliography because of the impossibility to reach their

original souroes.
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