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“documentary credit (s)¥ and tcredit (s)" used therein mean any
arrangement, however named or described, whereby a bank (the
issuing bank), acting at the request and in accordance with

instructions of a customer (the applicant for the credit),



. is to make payment to or to the order of a third party
-(thewbeneficiary), or is to pay, acéept or negotiate bills of

exchange (dfafts) drawn by the beneficiary, or

.. authorizes such payment to be made or such drafts to
be paid, accepted or negotiated by another bank, against stipulated
documents, provided that the terms and conditions of the credit

are complied with,
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i is to meke a payment to or to'the order of a third
party (the beneficiary), or is’to pay or accept bills of

exchange (drafts) drawn by the beneficiary, or



ii authorizes another bank to effect such payment,

to pay, eccept or negotiate such bill of exchange (drafts),

;, against stipulated documents, provided that the

terms and conditions of the credit are complied with.
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Henry Harfield, Bank Credits and Acceptances, pp. 103 -

104.
As Henﬁy Harfield said :
The significance of thg characterization of the
relaticnship between banker and customer
as contractual, rather than principal and agent is as follows.
- The principal and agent relationship imports~a quasi - fiduciary
obligation which has no place in the issuance or servicing of

commercial documentary letters of credit. In the case of a
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payment agency, the paying agent is only an alter ago of his
principal, and so long as he does not misrepresent the terms
of his agency he has no liability to third parties for any
omission to act on his part. -But in a gcmmefcial credit
transaction, which the bank is basically operating under
instructions to make a payment for account of'its custémer,

it is something less and scmething more than a paying agent.
The banker undertakes, at the instance and for the account of
his customer, an independent, primary and direct obligation to
the beneficiary selected by the customgr. For breach of his
obligation,the banker himself is directly and primarilyrliable
to such named beneficiany. In Consequence; theAposition of
the commercial credit banker is entirely different from that
of tﬁe normal agent, The banker cannot cwe a fiduciary or
quasi - fiduciary obligation to his qustomér in a commercial
credit transaction because by the very nature of the transaction,
entered info at the customer's request, the banker is obliged
to split his loyalties and to maintain a position of strict
impartiality induce by equal but diametrically opposed |
contractual preésures exerted by the beneficiary and by

the account party. The loyalty of the commercial credit
banker is to the commercial credit agreement and to the

commercial credit itself, not to the parties.
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1 Davis, The Law Relating to Commercial Letters of Credit,

, p.-65.

2 _ . o co s
Relf. Eterth, -*Documentary Credit in Germany and

England,” Journal of Business Law 29 (Tanuary 1977)
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Urquhart Lindsay & Co. Ltd. V. Eastern Bank Ltd. (1922) 2

Ellinger, Documentery Letters of Credit, p. 179.-

2 (1922) 1 K.B. 318.
Rowlatt, J., déaling with the legal position of the
parties; said :
There can be no dcubt that upon the plaintiff's acting
upon the undertaking contained in this letter of credit consideration
move from the plaintiffs, which bound the defendants to the irrevocable

character of the arrangement between the defendents and the. plaintiffs.
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Dealing with the legal effect of such a letter of
Credif, Rugg; C.J., said

A letter of credit is a offer by a bank or other
financial agency to bé bound to the person to whom it is
direct,_when accepted and acted upon by thé latter according
to it stipulations . . . the letter of credit, when so accepted
and a;ted upon by the person in whose favour it is issued,
becomes a contract between them wholiy independent of the
relations between the writer of the letter of credit and its

customer.
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Uniform Commercial Code (1972 version)
Section 5 - 105 No Consideration is necessary to

establish a credit or to enlarge or otherwise modify its terms.

2 Kozolchyk, "legal Aspeots of Letter of Credit and

Related Secured Transaction," pp. 276 - 277,
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The German Civil Code (1975)
Section 730 (Promise of debt) For the'Validity of a
Contract whereby -and act of performance is promised in such

manner that the promise itself is to create the obligation

33

(promise of debt), a written statement of the promise is necessary,

unless some other form is prescribed.

2 The German Civil Code (1975).

Section 130 {Effectiveness of declaration as against

party)
(1) A declaration of intention required to be made
to another, if made in ‘iis absence; becomes effective at the

moment when it reaches him, It does not become effective if a

revocation reaches him previously or simultaneously.



34

(2) The effectiveness of the declaration is not effected
by the fact that the declarant dies or becomes incompetent to

enter into legal transactions after meking them,

(3) These provisions apply even if the declaration

of intention is required to be made to a public authority.

W

The Germsn Civil Code (1975).

Section 151 (Acceptance without declaration to the
offerer) The contract is concluded by the acceptance of the
offer, wit%out thé necessity thet the offerer be notified of
the acceptance, if such notification is not to be expected -
according to common usage, or if the.offerenbhas waived it.
The moment at which the offer expires is determined according
to the intention of the offerer in the light of the offer or

the circumstances,
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