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General provisions and definitions

(c) Credits, by their nature, are separate transactions
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Article 3 Credité, by their nature, are separate
transactions from the sales or other contract (s) on which they
may be based and banks are_in no way concerned with or bound by
such contract (s), even if any reference whatsoever to such

contract (s) is included in the credit.
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Article 9 Banks assume no liability or responsibility

for the form, sufficiency, accuracy, genuineness, falsification

or legal effect of any documents, or for the general and/or
particular conditions stipulated in the documents or Superimposed
thereon ; nor dc they assume any liability or responsibility

for the descfiption, quantity, weight, quality,

condition, packing, delivery, value or existence cf the goods .
represented thereby, or for the good faith or acts and/or
omissions, solvency, performance or standing of the consignor,

the carriers or the issuers of the goods or any other person

whomsoever,
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conditipns stipulated in the documents cr superimposed

ithereon ;3 nor do they assume any ligbility or responsibility

for the description, quanti?y, weight; quality, condition,
packing, delivéry, value or existence of the éoods represented
by any documents, or for the good faith or acts and/or omissions,
solvency, performanée‘or standing of the consignor, the carriers,

or the insurers of the goods, or any cther person whomsoever,
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The court of appeals affirmed judgmeﬂt on the pleadings
for the plaintiff, stating s

The contract between the buyer and seller is no way
concerned the bank. The bank's obligation was to pay sight
drafts when presented if accompanied by genuine docuﬁents :
specified in the letter of credit. If.the goods when delivered
did not correspond tc what had been purchased, either in weight,
klnd or quallty, then the purchaser had his remedy against the

seller for damages.
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In his dissent in O®eara, Justice Cardozo remarked
that a bank might properly refuse to accept false documents‘

or bad goods, and exposed the fallacy of the majority opinion,
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"I cannot accept the statement of the majority.
opihion that the bank was not concerned with any question as
to the character of the paper. If that is so, the bales tendered
might have been rags instead of paper, and still thelpank would
_ have been helpless, though it had knowledge of the truth, if
the documents tendered by the seller were sufficient on their
face. A different question would be here if the defects had no
relation to the description in the documents., In such
circumstances it would be proper to say thét a departure from
the terms of the contract between the vendor and the vendee was of
no moment to the bank. That is not the case before us. If the
paper was of the quality stated in the defendant's answer the

documents were false.'
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1
Uniform Commercial Code (1972 version).

Section 5 - 114 Issuer's Duty and.Privilegé to Honor ;

Right to Reimbursement

.
(1) An issuer must honor a draft or demand for
payment which complies with the terms of the relevant‘credit.
réga;dless of whether tﬁe goods or documents conformvto the
underlying contract for sagle or other contract between the
customer and the beneficiary. The issuer is not excused from
honof of such a draft or demand by reason of an additional
general term that all documents must be satisfactory to the
issuer, but.an issuer mayrequire'ﬁhat specified documents must

be satisfactory to it.

(2) Unless otherwise agreed with documents appear
on their face to_comply with the terms of a credit but a required
document does noct iﬁ fact conform to the warranties made on
negotiafion‘ of transfer of a document of title (Section 7 - 507)
or of a security (Section 8 - 306) or is forged or frauduleat |

or thereis fraud in the transaction.
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(2) the issuer must honor thé draft or demand
for payment if honor is demanded by°a'negotiating bank or
other helder of the draft or demaﬁd vhich has taken the draft
or demand under the credit and under circumstances which would
make it a holder in due course (Section 3 - 302) and in an
appropriate case would make it é person to whom a document of

title has been duly negotiated (Section 7 - 502) or = bona fide

purchaser of a security (Section 8 - 302) ; and

(b) in &all other case as against its customer,
an issuer acting in good faith may hono? the draft or demand
for payment despite notification from the cﬁstomer of fraud,
forgery or other defect not appérent on the face of the
documents but a court of appropriate jurisdiction may enjoin

such honor, ' 9
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1 (1979) 2 Lloya's Rep. 267.

Mocétta J. observed that 3

"The bank ought not to pay under the credit if it
knows that the documents are forged or that the request for
payment is made fraudulently in circumstances where there is
no right to payment.® His Lordship held, nevertheless, that
so the fraud &ould not be imputed to the sellers, it did not
entitlg the bank to reject the documents., Moreover, the bank
could not reject a set of conforming documents on the basis of
its knowledge that one of the documents was inaccurate in respect
of a material particular. Such an inaccuracy would not, in

itseft, constitute fraud.
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(1979) 1 Lloyd's Rep. 445.

Lord Denning M.R. observed, gernerzlly, in respect of the
question of fraud that "documents ought to be correct and valid
in respect of each parcel. if that condition is broken by forged
or fraudulent documents being presented -~ in respect of any one
parcel ~ the (bankers) have a defence in point of law against
being liable in respect of that parcel," His Lordship further
thought that the bankefs would have a counterclaim in respect

of money already paid sgainst the forged documents in question,
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Neither the Code nor its comments give any hint as to
what type of fraud gives the bank an cption to pay or not to pay.
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Fraud has a broader meaning in equity (than at law)...
and intention to defraud or misrepresent is not a necessary
element,

Fraud, indeed, in the sense of a court of equity
properly includes all acts, omissions and cdﬁéealments which
involve a breach of legal or equitable duty, trust, or confidence,
justly reposed, and are injurious to another, or Ey which an

undue and unconscientious advantage is taken of another,
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United Bank Ltd.: V. Cambridge Sporting Goods : -

The drafters of section 5 = 114 ... in utilizing the
term "Fraud in the Transaction." have eschewed a dogmatic
approach and adopted a flexible standard to be applied as the
circumstances of a particular situation mandate. It can be
difficult to draw.a precise line between cases involving breach
of warranty (or a difference of opinion as to the quality of

goods) and outright fraudulent practice on the part of the seller.
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1
W. Prosser, Handbook of the Law of Torts, at 685

(4 th 24 1971).

' "The tort action of deceit requires something in the
way of knowledge of the falsity of the stapement and intention
to miélead, while the contract action on a warranty does nét."
The elements of the tort cause of 'action in deceit have been

stated as follow :

1. A false representation made by the deféndant.
In the ordinary case, this representation must be one of fact.

2. HKnowledge or belief on the part of the defendant
tha£ the representatioh is false - or,

3. An intention to induce the plaintiff to act

or to refrain from action in reliance upon the misrepresentation.
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1. 1172028 bAULTAUY ( Intentional Fraud Standard)
’ v ] v

2. NIININGBUIITIMUTS  ( Eqregious Fraud Standard)
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L7 .
N1I9ERE 1AULIAUY  ( Intentional Fraud Standard)

! v a " . 253 a”
RUIURAITUDY ﬂ']i‘ﬂi’ﬁlfﬂﬂﬂﬂqT].‘]J:I%]U'ﬁ_lﬂimﬂﬁ'lJ (_Decelt) ) ‘ﬁ@ﬂﬂﬂlﬂﬁuq?ﬂi

T Symons, " "Letters of Credit : Fraud, Good Faith and the
Basis for Injunctive Relief," p. 345.

2 1 F. Harper & F. James, The Law of Torts 527 - 605

(1956) : W. Prosser, Law of Torts 638 - 737 (4 th ed. 1971).
"Intentional fraud" is used here to mean what the
commentators have labored long and hard to define as "fraud'.

Their focus has been on the term deceit".
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Udiﬂu1?1ﬂﬂﬁWWﬁﬁhﬁﬂﬂdﬁﬁﬁaLuiﬂu 1uﬁﬂ S.E.C.V, Capltal Galns Research

Burean, Inc. (1963)° ﬁaﬂwanawaawmannqwuwuLnﬂann "nwiaan@" uuiu

1 Berman, The Law of Intentional Trade, PartI International

Commercial Tranmsaction, p. 325.

2 375 U.5. 180, 192 - 195 (1963).

On the other hand, other statements ty the court would
support a standard of intentional fraud encompassing scienter,

or even “innocent" fraud :

The law of "fraﬁd" is not static and the courts have,
over the years,adapted it to‘the changing nature of commercial
transactions in our society, In Capital Gains the Supreme Court
noted that in a suit for equitable relief - such as this one - it
is not necessary that plaintiff establish all the elements of
actionable fraud reqﬁi?ed in a sqit for monetary damages, and it

. quoted with approval the following definitions of "fraud" in
equity jurisprudence E "Fraud has a broader meaniné in equity
than at law (sic) and intentional to defraud or to misrepresent is

not a necessary element,"
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114 U.C.C. Bep. Serv. 1427 (N.Y. Sup.Ch. 1974).
The NMC court recognized that while questions as £o
the quality or condition of the goods could not form the basis
of the injunction request, nevertheless,; "where the documents or
the underlying transaCUWOn are tainted with intentional fraud,
the draft need not be honored by the bank, even though the

documents conform on their face,
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The court granted a limited injunction, finding
"a serious risk that e fraudylent or nonauthentic demand could 7
be issued.” Therefore, the z2zurt held, “although the modest
relief requested would require reuding a notice requirement into
the provisions of the Bank guarantee, the fluid and precarious
circumstances now pre¢vailing in Iran justify déviation from what

would otherwise be a strong reluctance' to do so.
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T 461 Pa. 343, 336 A. 2d 316 (1975).

The court properly denied the request for an injunction
because the letter of credit was wed for precisely the purpose
for which it was generated - to guarantee payment of the advance
rent as liguidated damages. Under either Zn egregious or
intentional fraud standard the injunction would ﬁot lie because

no fraud was present at all, However, in articulating the standard

to be applied to case under section 5 - 114 (2) (b), the court stated :

In Jight of the basic rule of the indepéndence of the
issuer's engagement and the importénce of this rule to the
effectuation of the purposes of the letter of credit, we think
that the circumstances which will justify an injunction against
honor muét beé narrowly limited to situwations of fraud in which
the wrongdoing of the beneficiary has so vitiated the entire

transaction that the legitimate purposes of the independence of

the issuer's obligation would no longer be served.



!v LI R |

LWI’]Wﬁﬂiwﬂ'Llﬂ”lﬁﬂdLGU”I']L‘II”I@’NVIH"IIU? sUzinn 1 i] lﬂumi‘ﬁ’li ?ﬁHd‘ﬁﬂd

IV

nimmutﬁﬁiuﬂgummﬂnﬁmmﬂtﬁﬁ aymﬂtﬁﬁauaﬂtm?ﬂ uz%ﬂUﬂawmﬁLﬁﬁ uq~1u

TR G UiuﬂizTUﬁu (miwtﬁn) Surngat dnt Tumu Lant aasnant asan
vu ' 'd .u' ! ! v < ¢ v ! o« &
uﬂ“uuﬂ1U5Uiﬂd3ﬁ1hﬂ7ﬁ5%ﬁi"ﬁﬂL%ﬁlﬁﬂ?ﬂ TN (1n) WarenudLe

]
‘Du'ﬁ')i?’ltﬂil’?’]ﬂﬂ”li’mﬂ aummamﬂamaﬂmmﬂ T«mnmmmm ma'ualmﬂu

ﬁ11u5usaoﬂwaasudi;TUﬁu (ULWL%ﬁ) fanludim es = Sutuleeu iz *mgq

V 13
L%ﬁauaﬂwaugﬁ W3z Twwniuuwuﬂmmv"mﬂi 213w lunin hﬁaiuxanlwﬂuuaﬁwiWﬁu

e 4V

Lauﬂﬂnﬁﬁﬂaﬂaaivwn IWFNe LamtﬂasaaWLﬂsﬂmﬁlmluﬁﬂuuamwﬂs ﬁdﬁlWﬂﬁﬁﬂiunu

] ] L (7] " [}

ML TELIUATLTIAT I waziinsildin saaaslusn ounalshms faln

[} t 1 v
ar o ar
NAMBUNTALILLNIIIMINGIZIN TREIRNULINTY 5 — 114 (2) ( b)
1 [ [ | [ ¢ ’
Q- =) o G Iy &
Taunanian v Independence yﬁaﬁuaﬁﬁmaUﬂaaalutiaaL@ﬂtﬂaiaawLﬁs%m

o) J )

uaunwaLmuawwqmnﬁJmmvzaouuuanﬁivﬁULauw N A YT S
uuLUUﬂﬁiﬂiamﬁﬂadwindi o 3 amqlwminvﬁﬁs1qwam*ntou1ﬂ 1oL thlums
~3ngﬂizaaﬁﬂaa #in Independence @adnbﬁuﬁi1uhul”LUTUGﬂﬂﬂLU
' v [V}
AMUlUAR  Intraworld Industries uavagdlnng
. :
AYUMNNLY BRI ﬂﬁigﬂﬂaaUﬁJ;ﬁbuia (Bgregious Fraud) ﬁi MNED
M908 AT St SN EnT SN2 Lmaumaaﬁuﬂaﬁunmaaﬁnw U im s1an
uledLandns ( Forged) nws;aaa ( Fraudulent) Miﬂﬂﬂ*ﬁaﬁﬁluniﬂ?ﬂﬁiﬁﬁ
( Fravd in the Transaction) LJUJHIwﬁuwﬂwiﬂjtaﬁnﬁivﬂuLauiﬂ Sl
nqsﬂaﬁﬁmwuuaméquﬁ SN L uiatnagﬁﬁﬂuiagfhﬁiﬁiumu gimga?maa%aiiﬁw

vllv
1

ll']I,LVIUVl ammm “‘iD

! Berman, The Law of International Trade, Part I

International Commercial Transaction, p. 325.




208

/

,
" atnaas fa an Bossier Bank & Trust Co. V. Union Planters

National Bank (1977) Wﬂu i?%ﬂ (usuﬁsuiﬂmu) 1ﬂl5ﬂﬂtﬂhtduﬂﬁu

(Vl#

Lﬂmlﬂﬂiﬂﬂﬂtﬁiﬂﬂ%ﬁﬂﬁﬁﬁi?ﬁLﬁﬂa]ﬂlwaﬂQHT nutaun i?mniﬂuumquantau

! vy

S H LananiwuﬁWQQﬂ uniuﬂgunﬂﬂuawmﬁtqu ﬁuwﬁﬂsaﬁL@Uﬂgtﬁﬁﬂﬁi»ﬁﬂtau

L4 1 L4

4 o o - ¢
2131 EjJTUﬂiZelU‘HUﬂ?$W’Tﬂﬁ5ﬁﬂﬁﬁluﬂ7ﬂ TUNLNULIUNINGIN LW?W&"J?’IQIJ?ZGQﬂ
N P v . ] ' - o () g - 1 ¢ 4 '
m%’lﬂ‘ﬂﬂ{lWV’ﬂaﬂ?'ﬁJl?ﬂiﬂﬂidﬂﬂ’)ﬂ?ﬂi'&'ﬁﬂﬂlu%mmut%l! LLWCJ']UI?V!M'DUJ’M
A e ! o ¢ 4 ' 2 ad
JJ@WL!“’I']ZJﬁP"M L?wmmnmamnmnamﬂn LANLADTDEWL AT i’J?J'Nvl?ﬂﬂ'UJ amd

ﬁwawndulwﬁvmnﬁu =an 1ﬂunawaqw ﬂﬁuiumaawvﬁsmﬁmquawULquanma7ﬂ

v v

uw;iann1ﬂﬂJunmwuLaau1wﬁaaLantmaiaamtniﬂmuaq ANAUN202WIBITAL A

[ Y | l
1utiaanwiaaaa Sqnaﬁﬁu Luaﬁawimﬁnaﬂszanﬁaanﬁiaaaa1u Uni form
S, Y e vl
Commercial Code U&7 LW NQMLALLATALGININATRENANL RATUIANAIIY

v

v LI
L l9tnluans sanPyma91 8nEnT ( fraud in the factum) |ulyniinana

. s 4 A 4 A : ' a
1uﬂ5ML§UﬁLﬂULJUﬁqﬂlﬂﬂLﬂﬂiaﬂWLﬂiﬂﬁ

-

V550 F, 24 1077 (6 th Cir. 1977).

The court held that :

As we have . . . concluded that the underlying contract
should not be looked to, and that Bossier has complied with the
terms of the letter of credit, we must reject defendant's fraud
argument. Moreover, the type fraud conteﬁplated in the statute
is not the type fraud which the defendant asserts is present here.
The Code seeﬁs to cover fraud in the factum and not fraudulently

calling the letter of credit.
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The court granted a préliminary injunction (and required
a bond from plaintiffs as security), stating that the plaintiffs
were.-¥not acting upon mere suspicion," and that the dispute involed,
not more breach of warranty, but a claim of fraud in the generation

of a false document.
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The court views its task in this case as merely
guaranteeing that (the beneficiary) not be allowed to take
unconcientious advantage of the situation and run off with
(the customer's) money on a pro forma declaration which has
absolutely nc basis in fact, If it should turn out that there
is a legal and factual basis for (the beneficiary's) certificationg

the court will leave (the customer) to its remedy at law.



211

l

e
WaatﬂuWﬂu 1ﬂﬂﬂ31ﬂﬁﬂa5&1ﬁﬁﬂﬁﬁﬂidu&dnﬁEWﬁUtdu L“Wﬂﬂﬁd?ﬁlniuiﬂd

[ 4

v !
ﬂanaﬁadaauua lwwniﬁﬂgumwuwmwaomumﬁuﬁmmwuaa naﬁawa Twwnnuuﬁm

¥ v t

ﬁaauﬂﬁlwuny§bﬂiéia%u ﬁdi?%ﬂlﬂﬂi:mﬁ&@? uﬁmﬁddﬁﬂgffﬂiziﬂﬁu1ulﬁ

L] o

LY ¢ i v . L]
ar ar . o A4, e 4 o
Tﬂau%ﬁﬂdﬂ@qﬁ Lﬂiﬁ"iﬁUﬂaMﬁﬁadMﬁu?a?uﬁﬁaaﬂWﬂnLMBJMﬁﬂadﬂwiﬁaLu?nﬁ

l W

S 1 TuuavIngans w2 Aawaauzﬂuua thnaEnULaz Lﬂunwiﬂﬂmawanﬁiaaauw1
ar ) d 3 ar ) o
1ﬂ1wyiuﬂsziumu AR ﬁﬁaaymwﬂlwunuanwsvﬁnL?umﬁnﬁﬁﬂaﬂaaiwmn CERF
v aXa < o 4 . ¥ e )
N398R0 LUAALLLALA SAUAIIN LD LUAR Dynamics Corp i1 Ifug

. ' 1 SV y . - P XA A '
ﬂﬂiiUiﬂJ?ﬂ?"iﬂﬂﬂﬂlﬁUiUli“iﬂ%unataﬁﬂi“LUTuu””ﬂuLJUﬂﬁMLﬁiﬂﬂiﬂﬁiﬂ
te

ﬂiﬂﬂQMﬂﬂ?ﬂM?iOﬂﬁNlUiUiﬂdLﬂJUiUﬂiuiﬂJu uﬂﬁﬂluihiadﬂaJUEUﬂiuiU%u

V v

HUUDUﬂﬁdﬂfﬂuﬁduﬁ ﬂﬂl%?%idu”ﬁ ﬁﬁﬁﬂ? 1MdUﬂdﬁUﬁﬁﬁi?ﬁﬂﬂﬁi?ﬂdLdUﬂﬁNLﬁiﬂﬁ

LIS , X < v . ¢ Aan ar
AU LUAA Dynamics Corp  Uvztwuladn ﬂﬁiﬂi?ﬂﬂﬂgh?ﬂﬁuﬁm@ﬂ
ey [

a [ Y] a |q4 A 4'14,'”
e LWiw:uaaﬁiwui:waﬁoauLﬂaua:ﬂﬁnanﬂuﬁJMﬁluiﬁuwaﬁaaivmnﬁﬁuﬁo

v Y- d' vav. a
AupaanuanLT £ L1 nim?qLﬂutiaqwuqﬁuﬁiainﬁvﬂ] Wﬂﬂuﬁb'ﬂ'ﬂuiﬂ Mty

v

—

(74 ¢ v
giuﬂsiiumuﬁaiw:Lﬂﬁ1v§qﬂaﬁuaﬁLﬂuﬂana*wﬂaaL?Gn i 7mnibaﬂvaa3umﬂ

or .vv ¢ v#’ ! . ° 4
-ﬂqﬂﬁ”mﬁlah HﬁU?DUi”iUTUﬂ@LUUW?H@ﬁLQuuﬁ”LUTUTGQQQﬁUWﬂWT@llqdlwa
ﬂﬁlu@ﬁdLJumﬂMLdﬂLﬂ0587WLﬁiﬂﬂ ﬁvﬂﬂﬁﬂﬂ?ﬂlWWﬂULﬂUﬂWiQﬂﬁaHﬂ??ﬂﬂﬂMﬁﬂ

v ' 2 v v

1ﬁdﬂddﬂﬂi?78L0u3ﬁdu ﬂdthiﬂﬂﬂu ?DLWV?TJ&JLAQJ@UWWLUUﬂﬁEQ uﬁadﬂd

v

TIEUTY ( Egreglouu Fraud)tmiﬁ“nﬁiﬂi mﬁﬂaamiuﬂi~TUﬁuu1ﬂwﬁIWﬁinvﬁﬂinﬁ

v ] v

" (Transaction)  wavumiduly ﬂim?J1ULﬁﬁﬁﬁdUUﬂNﬁadﬂﬂiaﬂﬂ@adﬁdiﬂﬂuid

© 4 o P Vv [ v
azuuaanawaiﬂaﬂ ATl a9 s LUUN TRERABLY TN T § (Egregicus Fraud)

4 ] 9’ P ' H [Y4 [ p !

A } 'Y o Q 4 4 9 % a

wielu vaNguagnuEatnIe LT es 9 U avna ey narnaRen TMaa LAY
'4 g § o & 'd,:/vz ! a = 4.., ‘;z

Tuimsneasluamiu ranss e deoLg e sun 3998 Cumu tasin 29l

ar ° ar &
ﬂaﬂﬂﬂﬁﬂﬂﬂﬂﬂﬁﬁWﬁﬂﬁﬁﬂﬂﬁﬁﬁﬁalN?ﬂu 2 af



212

AALIN PD AR Intraworld Industries Inc.V. Girard Trust Bank

[V ¢ v 1 o '

dg s ! ar N 4
(1975) 1 am Tannnanam il sz lusuvin 5aenasun I TIUIT Y Lar AL

) (%4

t 04 LY . 4: L] 2 v A v
?Wlunnﬁ?ﬂaﬂﬁluﬂﬂHIU?ﬁ?”Lﬂﬂﬂﬁ5ﬂﬂﬁﬁiﬂﬂL?ﬂuﬂ Wi anN TRDRAALII TILT 3

1] [} ) v

R ﬁuwﬁwsvﬁtaaLDﬁLﬁamewaﬁﬁﬂi nunwimﬁi LIUAT LTI IAUN 1un5m
lv! 0 v 1
mUL%11uﬂgunmwuaumw 11 LdﬂﬂﬂLM?W?JﬂiﬂﬂUﬁﬁ Twmn (UL%W) Tuﬂgum
ﬂﬁMﬁW%ﬂ?id UEJﬂsuiu%unuanmuLaumwuLﬂiﬂﬂiﬂ ﬂauLnﬂu ﬁwaaaluaumwﬂﬂw

UUUJﬂWi?WULJU%WﬂLWiﬂﬁ

1
==Y A L.
AAVABd AD AN New York Life Insurance Co, V. Hartford

. 8 d“g ¢ [ o °
National Bank & Trust Co. (1977)2 Tuppil Twwnynwuﬂuﬂwua@mw@ﬁuaa

' 461 Pa. 343, 336 A. 24 316 (1975).

2 173 Comn. 492, 378 A. 24 562 (1977).

The court held for NYLIC, As in Iﬁtraworld Industries,
‘the beneficiary in New York Life used the letter of credit for
precisely the purpose for which it was drawn, thaﬁ is, to assure
payment if a certain condition occurred - failure to take up the
loan, Again, however, not only did the New York Life court suggest
that intentional fraud was not present, but in addition it stated
that v only in rare situstions of egregious fraud would (section .
5 - 114) have justified the issuer, on the facts presented here,

in going behind appearently regular, conforming documents."
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