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PIYAWAN JUNHIRUN : LEGAL ISSUES CONCERNING MERGER AND
ACQUISITION IN TELECOMMUNICATION BUSINESS UNDER THAI LAW.
ADVISOR : PROF. SAKDA THANITCUL, Ph.D., ballo pp.

Merger in telecommunications business is a form of a business expansion that is
widely acceptable in its rapidity to be performed than the other forms of business expansion.
Therefore, merger is one of the activity in economic system that has been popular in many
countries since it can enhance the effectiveness in the market, economies of scale and cost
reduction in providing products or services. However, merger can lead to monopoly,
reduction or restriction of competition in some market of relevant products or services
particularly in telecommunications market which merger can lead to reduction or restriction
of competition by major telecommunications business sector to the small business

entrepreneur.

This research has been conducted to study laws relating to the merger control in
telecommunications business of the United States of America, the Commonwealth of
Australia, the Republic of Singapore, the European Union and the Republic of Korea so as to
seek for the appropriate forms to enforce laws concerning merger control in
telecommunications business in Thailand.

It is found that merger in telecommunications business could be enforced under the
Notification of the National Telecommunications Commission Re: Criteria and Procedures for
Merger and cross-holding in Telecommunications Business B.Ele&&en (woeo) (“notification”).
However, merger control in telecommunications business under Thai law is ambiguous and
there are some criterions that it is inappropriate in applying laws to the merger of
telecommunications business. For the effectiveness and certainty in applicability of legal
principles to merger control in telecommunication business, it is therefore suggested that the
laws concerning merger control should be amended by ) establishing a cooperation
between the Thai Trade Competition Commission and the National Telecommunications
Commission in exercise its authorization power on the merger application form submitted by
licensee ) inserting legal principles to be adopted for consideration of telecommunication
business license and spectrum license transfer after post-merger and e) exempting

Unincorporated Joint Venture from applying under notification.

Field of Study : Laws Student’s Signature

Academic Year : Loel Advisor’s Signature
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® Delaware Corporation Law Section b&e : Merger or Consolidation of domestic corporations

“ Any two or more corporations existing under the laws of this state may merge into a single
corporation, which may be any one of the constituent corporations or may consolidate onto a new
corporation of formed by the consolidation, pursuant to an agreement of merger or consolidation, as the
case may be, complying and approved in accordance with this section.”
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AT&T Corp, AT&T Company Information [online], & December vome. Available from: http://www.
att.com/gen/investor-relations?pid =¢voe
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Lf)Jacqueline Pennings, Hans Van Kranenburg and John Hagedoorn, Past, Present and Future of the

Telecommunications Industry [onlinel,m September boel. Available from:http://arno.unimaas.nl/show.cgi?
fid =awoc.

“Articlebase, The History of US Telecommunications Deregulation, What we can learn from the

history of deregulation: US Telecommunication [online], & December boe.Available from: http://www.

articlesbase.com/communication-articles/the-history-of-us-telecommunications-deregulation-b@&cmae.html
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< Paul Reynolds, Paul Muysert, Barbara Veronese and Samuel Mcskimming, Regulating Mergers in

the Communications Industry in the ©o Century [online], woow. Available from : http://www.ceg-

europe.com/attachments/db/ceu/me.pdf
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The o Independent Regional Companies (RBOCs) / Baby Bells Usznoulunag e.Southwestern Bell

lo. Pacific Telesis en. Ameritech @.Bell Atlantic & NYNEX . Bell South e. US West

czAr’tidebase, The History of US Telecommunications Deregulation, What we can learn from the

history of deregulation: US Telecommunication [online].
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Wil AgNIINIEN1IVNISAn W38 The Federal Trade Commission (“FTC”)
uaz The Antitrust Division of the Department of Justice %38 DOJ Fauduednsfiteruns
taduldnguunenstestunisynuialdsiuiuoeniuiujud (Guidelines)” itothundaduld
fufungrnetiosfumsynuaiifegldauauysaiinndsiu lnsuunufiidananazuen
TUaudnuareen1saIusINAani1sdausznauldien1snIusInfanIsuuuLLI Loy
(Horizontal Merger Guideline) waznsAUTIAaNsIULLIRS (Non-Horizontal Merger
Guideline) Fsazldingnsaly

og1lsfiny Tumadfoanmstaduldngmnevesaemhsnuazidnvusiauifen
fuaging witaasaninesuldvianunnasimtulunsfissunlaslinsensegfossud
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gdyanlugsnssunismusiuianisgnisfulaenavesnguaneiazdeal joianim
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° Dale Arthur Oesterle, The Law of Mergers and Acquisitions (NewYork: WestPublishing,wool),

p.obl.
“ lan Walden & John Angel, Telecommunications Law and Regulation (New York: Oxford University
Press, bood), p. &oe.
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niildnanlusiidediinuunit The Sherman Act Wunguanetostunisynvely
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“ Section @: Combination in restraint of trade illegal; penalty.

“ Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign nations, is declared to be illegal. Every person who
shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be
deemed guilty of a felony, and, on conviction thereof, shall be punished by find not exceeding $
®0,000,000 if a corporation, or, if any other person,$ e&o,000, or by imprisonment not exceeding three
years, or by both said punishments in the discretion of the court. ”

Section : Monopolizing trade a felony; penalty.

Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any
other person or persons, to monopolize any part of the trade or commerce among the several States, or
with foreign nations, shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by
find not exceeding $ @o,000,000 if a corporation, or, if any other person,$ e¢o,000, or by imprisonment

not exceeding three years, or by both said punishments in the discretion of the court.”
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“ Section a (Section e of the Chapter e& U.S. Code): Acquisition by one corporation of stock of

another

No person engaged in commerce or in any activity affecting commerce shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction
of the Federal Trade Commission shall acquire the whole or any part of the assets of another person
engaged also in commerce or in any activity affecting commerce, where in any line of commerce or in any
activity affecting commerce in any section of the country, the effect of such acquisition may be substantially
to lessen competition, or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or other share
capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or
any part of the assets of one or more persons engaged in commerce or in any activity affecting commerce,
where in any line of commerce or in any activity affecting commerce in any section of the country, the effect
of such acquisition, of such stocks or assets, or of the use of such stock by the voting or granting of proxies
or otherwise, may be substantially to lessen competition, or to tend to create a monopoly.

Section ela : Premerger Notification and waiting period

(a) Filing

Except as exempted pursuant to subsection (c) of this section, no person shall acquire, directly or
indirectly, any voting securities or assets of any other person, unless both persons (or in the case of a tender
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offer, the acquiring person) file notification pursuant to rules under subsection (d)(e) of this section and the
waiting period described in subsection (b)e) of this section has expired, if—

(@) the acquiring person, or the person whose voting securities or assets are being acquired, is
engaged in commerce or in any activity affecting commerce; and

() as a result of such acquisition, the acquiring person would hold an aggregate total amount of
the voting securities and assets of the acquired person

(A) in excess of Swoo,000,000 (as adjusted and published for each fiscal year beginning after
September <o, booe, in the same manner as provided in section e« (a)&) of this title to reflect the
percentage change in the gross national product for such fiscal year compared to the gross national product
for the year ending September mo, woom); or

(B) (i) in excess of $&o,000,000 (as so adjusted and published) but not in excess of
Slwoo,000,000 (as so adjusted and published); and

(i) () any voting securities or assets of a person engaged in manufacturing which has annual net
sales or total assets of $@o,000,000 (as so adjusted and published) or more are being acquired by any
person which has total assets or annual net sales of S@oo,000,000 (as so adjusted and published) or more;

(I any voting securities or assets of a person not engaged in manufacturing which has total assets
of $@0,000,000 (as so adjusted and published) or more are being acquired by any person which has total
assets or annual net sales of $@oo,000,000 (as so adjusted and published) or more; or

() any voting securities or assets of a person with annual net sales or total assets of
$®00,000,000 (as so adjusted and published) or more are being acquired by any person with total assets or
annual net sales of $@o,000,000 (as so adjusted and published) or more.

In the case of a tender offer, the person whose voting securities are sought to be acquired by a
person required to file notification under this subsection shall file notification pursuant to rules under

subsection (d) of this section.
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a8 The Federal Trade Commission Act l#4nRs The Federal Trade
Commission (“FTC”) Fanguanedananldlignnaun FTC lunsasuaiu lunseendda
MyANNSNTEIN “Cease and desist order” wagimuninnsnszshegndlaluizesnsusedu
n9nsFfidadeonn iR UINgANLAIRT & ¥ed The Federal Trade Commission Act

° Maher M. Dabbah, International and Comparative Competition Law, (Cambridge: Cambridge

University Press, bo®o), p. b&a.



&6

il nele The Federal Trade Commission Act %38 FTC figrunalunisusduly
nguunelu The Clayton Act Mifgadasiuizesismsluilundiuns

@. Price Discrimination N1SAAAUAIUTIAN

. Tying arrangements and requirement contracts NIATELASUUNT
suiidnuanfunsueruazdyaiitnuadouluiiey

m. Mergers N13AIUIIUAINIT

<. Interlocking corporate directorate A1SUIWITIIULAYAULNTINAT
USENNFULAET

wuldeatuiugualunsdsduld The Federal Trade Commission Act lag FTC
fg1unausiiiesEifeinunusngluing ¢ &9 FTC aunsanaeiun1snsgyinienan i
NOMUEYIBYALIMUIEYDINI The Sherman Act Uag The Clayton Act

9e19l5An U 1MIFIUVOS “ unfaimess” AUl TusIIUAETA The Federal Trade
Commission Act tHudsifiauenlunsufiifiaglranumneds unfaimess lalldine
sufaiamznsnsyidudunsiiilu The Sherman Act wagngusneteafunisgnuindue
sty widssuluiainisnssrirfiaaznssnsnsmensifinnsandndunisnsevindii
HumuaauiSeudos saiinsnsyiilagfidfluse The Sherman Act was The Clayton Act
TneUn@doindnsie The Federal Trade Commission Act #28

YoNINLANLNITIUITNITNIeN1sASalianusSulasaunield The Federal Trade
Commission Act  TuisesiiigrdesiunsAuasesuslnasneme

a 1

oilq ﬁauﬁ%mmimuﬂgmma the Clayton Act lula.f. exec NIENTNYATITY
Hunhenuiefifisnnslunsiinsanafifsrtunstosiumsyne uhdoanasansa
Ifeennnuanye  the Clayton Act  ecec Jlfinisoonngmneifisiiuatunilie
The Federal Trade Commission Act @sldfedwniesude The Federal Trade
Commission %38 AMENTTNNENINIINITA Wleldumbenuiifarndudassuaztasluns
Safuldnguunsdastunisunuia Tnsswraniifives FIC dunguanedesnisliiu
mhpnuildsrunaaiunsvhauvesnsgssgisssn Tudnvarduadsuddoiney
wardoyaifisnd winldifunsndusiunavesnsenssefsssueenly Snfisaniznssnag

gRssTUvITunTglumMsdsRuaandlnyne N

“ lbid., p. bed.



o

nalagasy miﬂqﬁwgwmaﬂaaﬁumiﬂaqﬁ’umi;&ﬂmmluaw%’gam%mﬁ?uﬁmm
wanAenUsemAduiesnissuunstidudmiulusefuisiifedestumhsnuteiy
NNy vty fe nsudesfumsynvindadumirsnulunsgmsagisssu uay
AENTTINEMITTuNIN13An Tae FTC Sunumiislundvesnisdidunfuasnisoondds
( prosecutorial and adjudicative roles) Wuifglfiunsutdaaiunisynvansenseefisssy
Tng FTC agshmsaoumunagiiduafidmiunsnssyiidiungmnetosiunsunviaiu
Aruwslumauisansy

m.e.on.& 1he Federal Communication Commission

The Federal Communication Commission (FCC) ¥3eAnignssun1sn1sdoatsnans
vesanigousnt Wunhenudaszaeldnsuimsvessguianarsanisionstuniald
The Communication Act of ecme Tagidunmisnundniiguasunisaeasluseduigua
ﬂmﬂﬂaﬁ’ﬂﬁuaLLaﬁgamiﬁamiiwdflﬁguazmiﬁamiiwdmizLwﬁ liesidunisdeans
ruAng Insvimyd n1sdeansuuuiians msdeanssinunnidien viensdeansinuada lne
§WNWQIUﬂWiﬁWﬁUQLLaﬁ,ﬁlzﬂiaUﬂquﬁg\‘l &o NasFazlomalwesansgelEn’

FCC umhenudaszmassiitandulnglifienusuisveulnenssteanineunsa
Yosamigeninmungmnen1sieans a.a. exae lunsdinsmusanAans FCC T6unaly
n7lade U lun1TLITUnIuNINTT o UAE ee WS the Clayton Act Lﬁ'aﬂmimagﬁa
nsAruTsRansvesgliuinisaisisugdulduninisdomsnuasuagldae s
doanssiuszuulnih ferefivansenuduidunisdedunisudsduniefiunlthnsynun Tu
ammisanlavesssinlnsauueumieluresiuiiuiivieiuilalulseme insznisaiu
swRanmsgemneianisaieloufanisinsauuaniléfueugelvsznouianisann FCC
mﬁﬁaéf&ﬁqﬁmimwuﬁugfmmaw%IswmﬁfﬁmsLﬂwéfﬂ (Public Interest Standard)
AAINATT meold) wisnguunelnsauuiay ogslsin FCC Afigafidaiagidadedamnns
udstunaliniu the Clayton Act Gﬁua&Jﬁ’uiﬂﬁﬂsziamﬁaﬂﬁﬂsmzﬁuqﬁﬁﬂﬁigﬂ'jmmmﬁ?fu
Tunatauseld wazaeldnguuielnsauuiauesilisiuig FCC lunisiansandyminig
wisduiagdniunsedvisegdlanuiingrunginsaunneuiivusiiedaaiunisuaadu
vioifleUsslovtiansisny uumvnanitdeduues FCC Sandnauuuanisitady HMG iy
nsdinsAIuTINAINITYes FTC/D0S  snuuldfugnavinssulnsauuiay Ingusziiud
thauledsznsvilsde gUszneunsiifesnismusinfanisiedieleufanisinsaunaudl

 Ibid., p. earo.
“"The Federal Communications Commission, About the FCC [onlinel, m September boeb. Available

from : http://www.fcc.gov/aboutus.html



winfilun1siigadidnnisaunuianisuienisanelounanisuudunisduasunisudaduly
LA &
G]ﬁ’]@LLagLﬂUUigiﬂ‘UULLﬂﬁﬁﬁ’ﬁﬂw@

ofla lulam ocoe  anireansaldiiungyuneg the  Willis-Graham  Act
Tnganszdrdgueanguunsatufenanfenisivdsuesdnsfiviminfifiansauinisaaus
Aamstnsauunauanmhsanudiguanisdesiunisynuaudumsauiidfuguaianis
Insauuay @duBuusnfe angnssninnsmienisdsenineds v3e Interstate Commerce
Commissionuazseunlfuasunnduamgnssunisnisdearsnarsvesanigoluing
Federal ~ Communications ~ Commission#38FCC 1agmIuN1n3) boe(a)  Widthe
Communications Act ecae WeMm1a FCC Mgimuagniiunisnsiadeunisnusa
Aansvesuiemilusznevgsialiuinsinsdwmilasvissauifuguadiunstesiunis
KA Be81unaves FCC lumarnuadosniuiididuindunm ¢o U uarlull ecas the
Telecommunications Act laUaelRtaLausnanung boe(a) kaglinaaus1uiaves FCC
‘1'71|L‘fJuWLhENmm%J@imTimmmﬁﬁmﬁ Tnenels the Telecommunications Act Qﬁuﬁ
FCC azlaifigunalumsuily aaneu visesiudmnanisdsdulinguanedesiunisynuindn
sl agslsimunguineatufnanilamdnsiuiaves FCC uragsla FCC Swmsdiunum
fufulunsnseaouganssunsmunuiansinsauiausegnieldfugiuildlunis
finsaniiinedu nanfe finsanluiinisleulueygemugsnssunisausaafanisiu °

m.e.m& Premerger Notification””

1151 ma U9 The Clayton Act Iéfvmuavdninasiloigiussasdazyinnisaiuss
NaN15eARerIluN1THIYaYARBAMENTTUITAITNINISAY W30 FTC uag miheaulesiu
MIgnIANTENTYRcTIN vide DOJ  Twdninasilumaudsaraihdldumaudlodiady
1n8 The Hart-Scott-Rodio Antitrust Improvement Act eweo (The HSR Act) uwAluifiandy
A.f. booetilafruandninaeinisudsalmiivesfianisiidesnisaiusufanisuaznis
Iendsfuvdodunndniavdoonides Tunannsdl The HSR Act légniSninnns oa ves

< et LA ] , = o ¢ o ¢ = °
° ﬂuuﬂﬁﬂiﬁﬂﬂ]'lmi’lmmEJSSM'J’NUE;‘:L‘V]?TLLMQ@JWT'JVIEJ’]@EJGS?&M’]&G]?, NYNUAVUANYIU 1ASIN15ANHIATAUA

amafiisdeduisnmsinsaunaunisussiiuvanmnsudfunaeiidnadewarnisinseinginssufiiiunisan
viiosinviefntunisuedu 18wl e Lauese diinnunugnssunisiansinsauuiauind  (ngammelsaiu
WNINFESTIUMERNS, bede )M 0o-om Tt 0o-0c.

** Gilles Le Blanc and Howard Shelanski, Merger Control and Remedies in Telecommunications

Mergers in the E.U and U.S. [online] August bool. Available from: http://intel.si.umich.edu/tprc/papers/
woolb/eble/TPRCTelecomMergers.pdf

““Maher Dabbah and Paul Lasok QC, Merger Control Worldwide (Cambridge: Cambridge University
Press, bood), p.e&e-eoo.




(dcd

The Clayton Act  IaglunisBusvemusufansaziszeznanlunsinnsan eo Ju
dielimheaufiansannismiusiuianis Imsﬂ,uﬁzmwmmﬁaﬂdnﬁﬁﬂizmﬁ%mmw
Aaniserlianunsadndunisarusiuianisld Tnen1sfiansanvemiienuiisuiingeuay
f1sandinisausiuianisienaasiinansenuionisutstunield Famnndasau
Fananuszasrazasienasiiufiy szeznalunisiiarsanfazeesesnludn eo Tu ol
ﬂﬁiauﬁjﬁﬁ]ﬁ%ﬁawaaummﬁu luia91 wale) (a) war (b) WRITUIINYAAIYBINTT
5133303 (Size of Transaction) LLﬁS%UWﬂ%@QQiﬁ%%@QVJﬂﬁ’]&ﬁLGEJJ’li"JaJ (Size of Parties) s
AUIMANYDAVIIULALAUNTNE

aa

The HSR Act lamwualviadyailanudseasanazauiniuvsedvitnisieli
Taungsdunsndvievanningnilandeanduudssio FTC way DOJ lAen1susnnanazhes
Usznaulumedayaiiifertesdunisaniiunisgsnssuiiseasdagaruidniumnuuiaves

AansnmIviudessIevannuanngrueivue (threshold)

e

91l FTCuaz DOJ a’m’lﬁﬂsllﬁl']ﬂﬁgﬁlzL’]a’]ﬂ'ﬁi@ﬂ’]iﬂﬁ]’]iﬁJ"lﬂ’]i@H@?G\ﬂ’JUi’]Nﬁﬁ]ﬂ'ﬁ

Ialngeendumisdevedayaifisniiu (Request for Additional Information)ieufiszeziian

(% '
= o

wsnazduan FelneUndszeziiaifvengeenluasdimuniial mo Jutuainiuigdyyin

9
a wa v A o o

doshelauiimumisdevetoyaiiandsluased 1Ay

ails Avnsidiiharuswduniidnuvauzdsielulagegnglassuunisudeasmi
(Pre-Merger Notification)

0. HNILAUTIMVEOEYNAIUTINATAReNsANTuNsTunandvdvsalufanssy
Taqlumemdisgluansgonsni “engaged in commerce or in any activity

affecting commerce”

©. IAYHATAITINTTUNITAIUTINAINITAINGT §AIUTIAlAuNTadunTngvisenun
fangeandedludnuuniiiuni ¢x,coo,000 AUMSHYENSY

19 1

. @mSUFINTTUTYaA1TeENI1 bma,woo,000 AUMTHEANITUY Adin10819

A
i

ot o eI UNUNIUINTDIYARSTITYAAEUNTNENS 0,000,000 &1
WSoansy waraday1dniigidinusivuinvesyanandyar1duning
®e, 000,000 AMEHYANTT ( ddyyWenilarzfedidunindniyasiy

V1MuneE 19108 ob,000,000  AMUNTEYANST WiNTudNAALT19zdo
AunindnilyarsimiosonvggnieUnivuneteies eec,v00,000 AU



C&

Wisgansg) MlningsnssuiiyaAiiy  bas,boo,0oo  GUNATEYANTTL
naeirwInvasyanavzliindaduly

oils sléunBedunindfoguonansgeniniduldsueniuldfosdunisudansay
FWAINTAINUINIW the HSR Act drdumindaananluldneliminsonuelunialiun
Usgimaavnigoiniluduauiiiuni exgoo,00o dumisganizluratingldagaues
Av1e eg13lsimullizanueiuniigs,coo,0o0 MUMIEEY NIAIUTINAINIAINEINFY
msenuldfesinisudinismusisfenisariimndmdnnnst < Usensded
o. f;j“agmgﬁy’aaaaﬂwLﬂuﬂumwizmvﬁ
b vaRUI8TINVBIAFYY T aaesdedyadsutuilunasiedasyuly
ansgouisnilyaesnit eme,&oo,000 WsgansTluYNUMYlAsanves
Waaoarle
. gaﬂ'waqﬁum%’wéimﬂy’wumaa@jﬁmmﬁy’ﬂaaam&Jﬁuaﬂmﬁamﬂﬁum%’wﬁé’mﬁ

amuluansgeusmilduutoenitens,¢oo,o0oo WSEYANTY
& WaAvaeeInTIHdTIulesndt bmne boo,000 WRHNYANTE

el a

aglsinn mndunindfdinisauswianislnesgansdsena Sguranisuszing
wevihenuisUssmalarduninduunsegnielusginsussmatuudd nsaiusiufanis
wwlasuniseniiuliidesgnidulidendenismvniuianisarmtlaglididesiiansanis

naninaeidnwInganvisluvsenamuluanizowsn

dmsumsliindmdnmindvesfoonudnnindsnsussiva Tasunfazldsuniseniiu
yngildndmdnnindiurssmnauazbildsrnamueuuedoonudnnindssUszine
Taglsidiosfiansanvuinvesssnssy dgildundménnindddymianssuiosiunaniunu
yosoonudnnindsssemeldgnanludafindmdnnindiswsemeud gsnssudenand
geaslasuniseniiudigeanudnnindlilafedunsndlulszimaanigaiusniiunis
& coo,000 WBLAVSTIaar TmLaLay lalldToasusnnelunTefiamuluanssly
Frunuiiiuninex coo,cootvisganislulifiiuinagn nisldundananildfunmseniiu
i mdninase @ Ussnnadall
Ad Uaywﬁ&amc’halﬂuﬂwmﬂismﬂ
aammwaiaumaqdé’iymmgqaam1aﬁgaﬂ"rﬁmﬁuﬁ'jﬂul,l,aw’%aﬁamuiu
ansgoisnilyaresnit eme,coo,000 WsganTluYNUMYlAaanves
Tiaanstne



&9

[
o

. YaAwesEUNInd I uavesadyymsaeenuenmiloandunsnddui

awuluanszousmildnnulesnitens,coo,ooo WiEYaNSE
& YaA1wedgInTIHdInIutesndt b boo,coo WTHNYENTT

olls mnndnnindfdansesnidosgnarusinianisinegansseina fguia
sadszme viemisnuisstimanazoonvdnnindsniuianismelFsgansussmay
WAy MIeusiansaglasumseniuliidesgndsduliseaudsnisaiusiuianisarmi
Tnglsiddesinnsandmdninasisinugeavsluvdeamuluanizensn

agslsfinnu wngsnssutudanuneidesisnisliunddunindlusisUssmeuas

[ [V

nanningniansesnideeaingeenvanninglusrausvimalagyanaifeiiuugl aela

Y wa

unUtyeiives the HSR Act Niiinsudluiiudnaranlul o Wiy a.f. bood yAATILAL

[ Ad 7}

a v 6

FeAunInduaznannindnildnseenidesanilfiyanansiieseiunisluynnafednuazies
FganvIevekiarifiyanalunsontsluansgaiuinimuingussasAvaananinud

]

oA

& 00,000 WaBYANIINlANalULaIT9dY

]

m.e.m>  Merger Guidelines

Wl iadmenisiansansausiniansiagniunuiuldlaensudesiunis
nUIALaTANENTTIENIN A miunduenul ewes  TnsuunufoRdnanndu
wilauwuiniglunisiiansuinisysenauniseygraliaiusinian1sngléuing o ves
The Clayton Act desziuiddylunisfisnsanazegluFenisussiiunudsdulives
nansEnuiionafindudenainnisundanisausuianis daldinisudlalul a.a ecce
Iay FTChazDOlasaudusanuulavjuialunisfiansuinisaiausiauianis
(Merger Guidelines) iteynandsduldlunisiansannmseusiuianisnaresnisausiy
Aamsflenadssaronisutsiuresganssuidnausuiy wegldtnsudlodnadilul ecee
TasuunuitRfinanazuenluamdnuazyeinsmunuians feszneulusmensaus
AANITUUVLUIUDU (Horizontal — Merger GuideLine)LLazmimumuﬁamﬂul,l,u'gﬁy’a
(Non-Horizontal Merger Guideline)

Tnswufutariianeinisaiusiuianisiiefinnsanysenauniseys nvsel
aygnliuniansnuszasdazarunlunuiueu Ua.f. booo  laelindninasilunis
fiasaueiail

®. n15ATUTINAINITHdIuYI A NNIINSEANAIveIRaIA
(Market Concentration) #3ali lngazsaenmunteuves



(oY)

Arimarniigadeaiiolinsgiinisnszgniivesnaia
AMENAINIIAIUTINAINTG Ineldautl Herfindahl-Hirschman
Index (HHI) s inguaninausilute e.

©. nsmusanAansiuunliufiagilinswsiuanamdeld
AaUTINgUannaeTiude .

an. n1satusnfansvinliAnguassalunisidngnainves
fuseneumsnelmivielal auiszylute .

8 UszAnSnmdliinanniseusinianisiuliianunsansey
IheTBaunenanmsausmRamvield auiseyly
<.

&. MNUTIAINNTINN5AUTINAINTUE gnsdiBndrenilediidn
Srazdondniansuazeenainaaalunioll audiszyly
U8 &.

1

i
)

oils nasnszoznanffinstedulduuiRdandaldfanumeienalunisiey
Usuuys uiluidomuesuunufoRliiuseaniunsainednuuaziasugiafiasuuadly
Fensutestumsynauas FTC Idshuilefululaseinismsusulguunugiafiesnsauiuly
Ya.ai. oo Falunandeuléinisean Horizontal Merger Guideline booo filgiinsusu
demunasznsliimnzasunanasvgiavesanssensni fazldfinnsanludedely
enmhenuiidesagldndninast ¢ vsenndufugulunisfinuanigenssudandrbud
wnlifufiaeseaduayuliansunamienain viefidiutiglunsielsiinsiunamile
mmﬂ“uaﬂﬁﬁ?mw’miwﬁﬂﬂ (“to create or enhance market power or to facilitate its
exercise”) Tngfinnsanmuuuameieolui

v a

o. Mmuanandmsududuwazaainlunigfimansdmiuiiansanlulseiaui
sanssutuneliAnnsnszgnialusanediedifoddmiedemaliAnnianszan
slusnniigdunanduduienainnieanstunielsl

. Ussiunnufululfvesganssuiienadimalunisaudenisudsiulunainliin
HANIENUABNSLUTUlUMNREIMTaNANTENUIINNITTINAY

o, anudululslumsdhgeaneiiifsdeslunanivenzauuazifisane Hazanvide

NANANTENUNITUIITUDU

wumaesdusts e Fotifunumafiosdnsiassfmundunseulunsfionsan
§InTIufiAUTINAINIg MINN1ENEIN1SRATINNLLINITIEIR Ul ez
whenufiRasandiuintuusldufiavifanansenuiidediunisuteiy wihesuiiansen
oﬁ'wL‘ﬁumﬂuﬁﬂaaa%y’umauﬁmﬁa%a%Lﬂumisiaﬁ%aﬂdnmﬁﬁm%u 1oy



(ol

<. nfunsiansananuiiuszansnmiteraiaiiiulunarnniendanismausiy
A9N17 uay

&. Ussmizjﬂﬁ']wmmmﬁaaaﬂ%ﬂf\mmdwﬁjﬁmmsﬂwaiﬂﬁwawﬁaﬁ?uﬁumiﬁmﬁ
%é’ummu,azaammnmawmlﬂiuﬁqw%hj MNUSIAIINTINNSAIUTINATANS Y
Fadunsldudnnns “Failing Firm Defense” ﬁasﬁa@iaﬁﬁaw?ﬁwﬁé’umm

Horizontal Merger Guideline bogo o

Ul bowo iimsuslouviiflunisfinnsanmsavsauianmsluuiueut lne
uenmsiiBeuLYases NTUlATAA® Tu Merger Guidelines 7 bomo T9s8/in15Wa150471
wonssnylunrsudediniusudvusn aaudeuvesriimaminiesossiosalua sy
siou Famanawlyanatvl el TR9150/ 450998908 ATIINEMNOULE 151913001
HansEMUMAAT AN ISUY It lumam Valasiudsuulaennd exwe Sifd

Y ! a a 1 Y v v [
- wansluIInIsRasann1sauInfansiilalavannisswdunuinigdy

A1IAIITUINIIAIVTINAINISABINENNITIRSILA LTV BL I ART UM AR BAZLATDEID

=

waneegaiiofinursnusidsdddinsigiicnisaivsinianisiuazrdwmatiunisannis
udstungsiitpdAgynioll

- winunUaiatndluises vangiulunisiansanansenuluniaiiedanis
ugsdu “Evidence of Adverse Competitive Effects” Tagiilonludiuilaznanniesnannis
wazunasinvesmMangIuInisulinuenUsyaunisallunisainnisainansznulunis

LUITUNDI1IALLAATULAIINANTAIUTILAINIT

- asutginsmfienuvesnaadldunasunseiugaiuduvenisinsisy
n13AIUTINAINITHAZNITNIEYnMvewmatmduaIeslomiudsslovinenisiansan

NANSENUTND1IAINARDNITWUITUD ULLBINIINNITAIUTINAINIT

“Us. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines
[online],emn December boel. Available from:http://www.justice.gov/atr/public/guidelines/horiz_book/
hmege.html



[G(aN

¥

- AvuadieSureiuadevemdninasilunisiansannisdudynvinuuy
duuRA (“hypothetical monopolist”) teldluntsiuuanainiiieiteswaznisiivaninue

aanaalulglunisufus

- wilunaainisnsgandildlunisdndudiganssutuazgnasiadeuadis

ALLDuALABNUILIUTIADS

- TaaSureiuiulun1sAnuigauiassasUseliunansenulnefiese

MswiatusluRanansEnusauInnIsy

- whlvduiieatesiuransenusuiuliianuivady Tuwumauihaige
lafvuninansznulefeanenIswstutazransznuswiulasuluigAnssudun

LildgnAmuslunguanedesiunsynuinee

- Muuafesuteniteduiielinulsnuisaesuseiliviinisidignaini

WenTastiudedavuinfinisausuianisiua lidwaidunisiiudunamilenain

v

- dWinuesindluisesuilaadifidiunn msausaufanisseninadgeiidu

AuaiukazNsINBRINITTOVUUE Y

aglsfiny wnUfiRluisunnsidads Guideline) fildflaauzidunguane
Laigniturnalunisfiasdesgniusuteslunsdaduaiisddesfunsaiusiuianisusaiig
Juitoanauiliutiueulunisldnguunendn Ae the Sherman Act uaw the Clayton Act
n1sufiRumuuuItadeiudulunumuauvnaunalunsaznsd wuinsidadeves
HMG unisnauuditadensdlmursfansiidusrnantdinsidedeves FTC/DO)
Tngidadsuundngiuiionasiununldnnenaisuagndngruvesuidniiaausumiean
uwndsdoyadug Ussifiuvdnuesnsitiade Ae nsesieasulalliiiniseusiufanisidieaina

° = & oA & o val a Yo = A & N )
aqquLmuamaqﬂﬁﬁaLW@Laaa’]u"]Fﬂfmllﬂqimﬂqﬁisﬁa’]u’ﬁnﬂuamaqﬂwLUUﬂqimamquﬂqiLLsﬂqmu



a g 1 1

el ins1zn1sAUsINAINISTuUIInsaiAlldenadiesan1shYsTud e sne daasunis
Y a O
wuatuluunensal

Non-Horizontal Merger Guideline ocse

msmuInAsnslunuifesderansenudonisudsduldmanisaiusudingn
afuguassalunisidigaaaviedusznounmsiiuiedu dwnnglude «  Fwdninausinay
Tfarsaninisausmianisiuauseatguassalunisdigaainldviolsl asusinglu
10 <o BUlAUN

o swduresnismusmiansiuasdosdininuduszneunisiidnly
nanainisfeadngnaindiaeslunaifiodty

b, miflandulunaeiiaessdesilinindigaaaiivieintuuey
\Annsiingnannditossnn

o lenauardnvasanizvemainfiniasdesduadungAnssudily
finsudedusnnauanuenlunsdigraraifindueiaazdmade
woAnsaulunanndivis

ails nMTwileduvesusenaunis xileganinsel

o mMivwileiuluszaugauan
b, MIMIngTenillaviudaiu

Conglomerate Merger Guideline

nsiasanegnigldnannisidedtuiunismiuriuisnmisiusuiueu Fadadenlyly
ANSRANTUITAIL

0. NINTFINMIUIAIANIENAINTAIUTINAING (HHI)
Foulrlumsidignana
ToloiIgurasnsiingrainvesuseniiaiusiuianig

o =1 ' & ' i a 1Y s o L4 = °
AudfnwanusiuiiosenirsUsemaniamine dusssumans, Sanuatuauysal lasnisanwdmun
paafiieatesuianisinsauuaumsussduaninnsursdunaiafiiieadsawaznsiasizingAnssuiilunisan
Wsaddanseiniunsuasliy laui o @uesds @19NUAMEATINN1IAINITINTANUNALLIATIR, AT e,

“us. Department of Justice and the Federal Trade Commission, Non-Horizontal Merger Guidelines
[online], em December boel. Available from : http://www.justice.gov/atr/public/guidelines/ooec.htm



(e}

€  @uwinaniignaiuTi
&  Usgdnsaniasfiniu Inenisudiduseninaiusenaunsasiiiuduvsel
wagyhliadusgnasell

Mme.c UNIIUAING

N.60.€.6 The Sherman Act™

nsnsgRnmungrneiteinduaufianiaena (offence) uagnsnsgyininau
untgafAsanandedunisnsgininiiouss  (felony)  Bensznsagisssuanigaziiu
mirsauiiteduldngruneilasardfufiasungnsgyiaiuiissduanuioussllaunis
ﬂszﬁwﬁL‘fJumiazLﬁmﬂg‘wmaluLaawﬁﬂisﬁwﬁmfuq paiusnglu the Antitrust Criminal
Penalty Enhancement and Reform Act of oo« Falnwmuiidmualunns ouas
151 o annsautseanldiiu o dumutisnaildfinnseisuiunsandiangmneg
adudnan il

ANNARNARYUREY blo U bEdl

o.  niifiAyAranszyALin USUliiAY eo,000,000 WiRBYANST
nstlyanasssum USUliAY meo,coo  WRansgrtedianliiu m I
RV NORVART

¥

AUARTIARTUNEN blo U bEde

Aaa

o. nsslAyananszyiAuin USUliAY eoo,000,000 WTHENTT
= o L a a ¥ A o 1 a ~ bl
. N3EYAAAETINA1 USUliiAN @,000,000 WREgEMSTMTOTIANIIAY 00 T
wonNidlnwaiy the  Sherman  Act  desaulufanismunisaiiugsia

(Debarment) wag NMsasvingiuLLALAyAAa (Corporate Probation)

oils luunanuile (offence) IénelsiAnaudemeneusaiuniilneiilsivun
Blunguane aruiuiiaungnssvifndamnsoaddinnninddmundls Tnseaanusad
szadlnugnsyyiiaduduig o wiweseldfignssyiinldsuvdenideme qlagny desu
ounannisnszyiasfisti

° Maher M. Dabbah, International and Comparative Competition Law, p. bang-ome.
S @e*ﬂm'ﬂ,@odth Cong. § @o& (wooen).
% 6 USC § 1o



&

n.6.cb The Clayton Act

nsnssvfiamungunedieindunufiamauns B FTC andumsauditaiy
Mnguaned lasanunsafivedlesiostinssvhanuiindoraldlnensuariansienyuillisy
AudevnevienansemumsgsAslusuiinsilosdesinsziiiademalsdfodudiunieves
nszvrumstsduldnguaneviluifianududasy ( Independent)  wagidudniaiunis
taduldnguunevesnindg (Supplementary tool to Public Enforcement) %annslians
nsulunisilasiesiniiunildlnemsatugnssyhiniidon namie

n. Wunisaanisyues FTC
v ensugilasuanudemeiitemsnvgldsunisvaanudems
A. Junsannnudesainnisnsgdslddniunisiiafilosiesiona

7198 @9Aenvuauisalasuainnistransiensulunisieasasnndunnniels
the Clayton Act i @ Usznisdsseluil

a v 1 al . loen
@. NSLUNIBIALEYYIY (Damages Claims )

eld 11951 @ Uie the Clayton Act Tvavsudgdnadenlasumnudenmedu
Wewunannisnseydulunisaslianguunelesiunisynuinfivsdinfvugaaniiansy
Tnglandanansasiiunsiosiosusoniinseyiiauaridnslasuandemeduiiuiu m wi

o Aa £ a = 1
f\]’]ﬂﬂ?LaEJ‘W]EJ‘VlLﬂﬂsuuf\]ix‘ﬁ’m‘lﬂmﬂ’muwiuﬁﬂa

v

1

lngyanafiaunsadinfvudaauenain yarasssunkas galinisinnusiuluis

U 9
2 [

USEN 3083An3lA ﬁda&?@maimﬂg%maﬁumamgﬁaﬂgmmasuaqawmﬂizmmﬁsﬁuag’ﬁ’u
ansy egalsfnuyanaiiiafdugmarzdosausauansimaiuldimuldsuainu
Heorenuassiegsnavsensndauvednu “suffered actual injury in their business or
property”  lnganundsmetiusiludemmmundsmefiduiituannssesuluiuaus
ouimsiiutulaglifulumuunisuiewnannsnssyhilunssidanisudedudu
M%E]ﬂ?’mL?‘IEJW]EJGiE]'Q‘jﬁi]ﬁleJlﬁmiéjQ%uI@EJEJ‘QJJIU?%:WJ"Nﬂ’ﬁ{ljﬂ%ﬂi@ﬂﬁ@ﬂﬂﬁﬂﬂ{]’hﬁ%ﬁﬂg’mﬁ
LLiiSi'J’mMqumsf{Tmé?ﬂqsﬁﬁ] Aruaansauazninensiiswefiagsuiunudls

" o0& USC § o



J
[

b. A1dF (Injunction) *

Mel1997 oo Wit the Clayton Act viseiilufidlatuluwy arswmenionamm
iifusssulunisyssinaaudens (“equitable remedy for relief”) Tngsnasiiiazyi
“yara VI 09dns dAyana Havdilestestemaifiefiddnszyivdesaiunisnserivie
anudevnevdennuidsme suideunannansgvidudunisasdanguunetestunig
nana” saigflesailisiFouandiiuiiaumdsmeutaiainuldfuuauandidfiuig
nsanAuAnTuRifiBweud?

. M3Aniiuaany (Class Action)

nsiiluangidunszuiumsiBoeniingmneliavsudensuglduanudened
ddyneldszuunguunedestunisynin denssuruntsdniuadnyiaziduluaia
untayafAan1 lom Wiia The Federal Rules of Civil Procedure”™ Geailazagneldiadu
psnATFana i iesdosuszneudwielul

dusuusn soafiruitliausavilalustuaumnnme “so numerous that joinder
of all members is impracticable”

v iidiswdnluaftulififuauiuiveudmusadlditssseadudiuau
wirlafisazarunsassylddndmdninaeivesnguung wilun1aujuagidnsiudiiuag
Uszanal <o AuTiiteaneassentaindunmsandunivy

v o a o [y < A v & a a YN .
BUAUADY JJE“I'J‘ULﬂEJ’J‘UENI‘L!‘U?%LﬂUﬂ{]MN’]EJMi’e)“UEJWIf\]ﬁ]NLﬂEJ'Jﬂ‘Ll involves questlons
of law or fact common to the class”

YY) v o v a4 v o v ) o v v & v 1 Ny v
dusiuany  delsniesvisederedrasiiununguiiesiesrvdealudeiieniemiade
Aagiaeantuiurasnsgy

““(§ e of the Clayton Act)

““ RULE lom. CLASS ACTIONS

(a) PREREQUISITES. One or more members of a class may sue or be sued as representative parties on
behalf of all members only if:

(@) the class is so numerous that joinder of all members is impracticable;

(o) there are questions of law or fact common to the class;

(o) the claims or defenses of the representative parties are typical of the claims or defenses of the
class; and

(&) the representative parties will fairly and adequately protect the interests of the class.
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o o& USC § exA - PREMERGER NOTIFICATION AND WAITING PERIOD

() Civil penalty; compliance; power of court

(@)Any person, or any officer, director, or partner thereof, who fails to comply with any provision of
this section shall be liable to the United States for a civil penalty of not more than $eo,oco0 for each day
during which such person is in violation of this section. Such penalty may be recovered in a civil action
brought by the United States.

(o)If any person, or any officer, director, partner, agent, or employee thereof, fails substantially to
comply with the notification requirement under subsection (a) of this section or any request for the
submission of additional information or documentary material under subsection (e)(®) of this section within
the waiting period specified in subsection (b)@) of this section and as may be extended under subsection
(e)lo) of this section, the United States district court—

(A)may order compliance;

(B)shall extend the waiting period specified in subsection (b)) of this section and as may have
been extended under subsection (e)(e) of this section until there has been substantial compliance, except
that, in the case of a tender offer, the court may not extend such waiting period on the basis of a failure, by
the person whose stock is sought to be acquired, to comply substantially with such notification requirement
or any such request; and

(Omay grant such other equitable relief as the court in its discretion determines necessary or
appropriate,

upon application of the Federal Trade Commission or the Assistant Attorney General.
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Time Warner Inc. /Turner Broadcasting System Inc. / Tele-Communications
Inc. (TCI) merger
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““The Federal Trade Commission, FTC requires restructuring of Time Warner/Turner deal:
Settlement resolves charges that deal would reduce cable industry competition [onlinel, @& December
woee. Available from: http://www.ftc.gov/opa/exab/oc/timewarn.shtm
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Tl lavimsanaslusivazidenvesnisusulasadtenenainiusinianis (“the proposed
consent agreement”) tiatfunisadnuiulalumsufiiniungsedeuiiieatunisan
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* The Federal Commission, FTC requires restructuring of Time Warner/Turner deal: Settlement

resolves charges that deal would reduce cable industry competition [online].
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"The Federal Trade Commission,Prepared Statement of the Federal Trade Commission presented
by Robert Pitofsky,Chairman before the Committee on Commerce,science and Transportation United States
Senate [online], & December boe. Available from: http://www.ftc.gov/os/ece/ee/telcomergerspitofsky.
htm
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“Funding Universe, Telecom Australia History [online], & December boee. Available from :
http://www.fundinguniverse.com/company-histories/TELECOM-AUSTRALIA-Company-History.html
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mbThe Australian Competition Law,Trade Practices Act exeie (Cth)[online], e April boel. Available
from: http://australiancompetitionlaw.org/legislation/ecsctpa.html
™ Maher Dabbah and Paul Lasok QC,Merger Control Worldwide, p.svo.
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®. Australian Communications and Media Authority (ACMA) ™
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(Telecommunication-specific access regime)

"The Australian Communications and Media Authority, About the ACMA’s role [online],
& September boelb.Available from: http://www.acma.gov.au/WEB/STANDARD/p c=ACMA ROLE OVIEW

"“The Australian Competition and Consumer Commission, About the ACCC [online], & September
woeb. Available from: http://www.accc.gov.au/about-us/australian-competition-consumer-commission



ol

on.o.on ll'Wliﬂ']iﬂ'J‘U?]llﬂ']iﬂ'J‘Ui'JiJﬁ‘ﬂﬂ']iIVliﬂiJ‘U']ﬂﬂJ

UIMT1 &o WAZLINTT &o A 983 The CCA boso IuiduunigaiRnaiununslaun
Faviuwaz/vseduning lneuins ¢o auduuntyafnanlun1siiasannisaiusiunanis
TneUgyejAnuiliinsauriuuienlunsdlawaludl

“Section &o
(@) A corporation must not directly or indirectly:

(a) acquire shares in the capital of a body corporate; or
(b) acquire any assets of a person;

if the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market.”

“(®) A person must not directly or indirectly:
(a) acquire shares in the capital of a corporation; or
(b) acquire any assets of a corporation;

if the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market.”
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" Maher Dabbah and Paul Lasok QC, Merger Control Worldwide p a/o.

™ Section &oA Acquisitions that occur outside Australia (@) Where a person acquires, outside
Australia, otherwise than by reason of the application of paragraph (®)(b), a controlling interest (the first
controlling interest) in any body corporate and, by reason, but not necessarily by reason only, of the
application of paragraph (=)(b) in relation to the first controlling interest, obtains a controlling interest (the
second controlling interest) in a corporation or each of  or more corporations, the Tribunal may, on the
application of the Minister, the Commission or any other person, if the Tribunal is satisfied that:(a) the
person’s obtaining the second controlling interest would have the effect, or be likely to have the effect, of
substantially lessening competition in a market; and(b) the person’s obtaining the second controlling interest
would not, in all the circumstances, result, or be likely to result, in such a benefit to the public that the

obtaining should be disregarded for the purposes of this section;
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® The “do-nothing approach”
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® The Courtesy Approach
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" Maher Dabbah and Paul Lasok QC, Merger Control Worldwide p. ®o.
" Ibid., p.<.
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“The Australian Competition and Consumer Commission, Merger Review Process Guidelines
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“ Section «&AC Commission may grant clearance for a merger
The provision

(@)The Commission may grant a clearance to a person:

(a) to acquire shares in the capital of a body corporate; or

(b) to acquire assets of another person.

“I38u138991n Merger Review Process Guidelines July oo
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“ Section@AT Tribunal may grant authorisation for a merger

The provision

(@) The Tribunal may grant an authorisation to a person:

(
(
(

a) to acquire shares in the capital of a body corporate; or

b
©

) to acquire assets of another person.

) If the Tribunal does so, then section &o does not prevent the person from acquiring the shares

or assets in accordance with the authorisation.

(en) Without limiting subsection (), an acquisition will not be in accordance with an authorisation if

any conditions of the authorisation are not complied with (whether the conditions are to be complied with

before, during or after the acquisition).



<. duasuliinisanfuyuanaIunssufivgdwanan1sanusesnwseau
9 v 1 a v A [clcd
TAtuynsERuvessruuNsIndduanieunUewmain

il sruunsvesy L dussuuiinlfanssugldiudiannsausauionis Tae
ACCC agrmmnlvinisBusfesiasdomnssyiniiussuvameadoudlddamioul ilelsris
naUszlovilifeadesdamilsdeniolifosdsie ACCC ABfumIasfiveyanmUTINAINS
Wil Tneftundryaandalenaly AcCC a’mﬁﬂL%Sﬂéj‘ﬁlLﬁlEJDGZJJaQﬁUﬂﬂiﬂ?Ui’JNﬁﬁ]miﬁlm’l
Uspraiilevndoyaiiuifisldluunsiants uonand the CCA oo Haaugald ACCC
ansadendiaglinueenarsvidediuvesenatsiliiuresyinniusmianislutuud
Jupnudusie

éfm%uswzL’Jaﬂuﬂﬂiﬂmsmﬁwaawmmuiamﬁamﬁﬁ i ACCC laianiiunis
finsandosnelu mo Jutfuaniuil ACCC 1dfuiiosngdaudiliied Accc 16
augaliiinIsAUTINAINIsla agslsfinu ACCC figrunalunmsvenesseziain1snensu
oonluan mo Tulu «e Tuldluadiidarududousnisisafiasvgaa msfiarsan
%39 “stop the clock” LﬁamaﬁagaLﬁmLﬁumﬂfjé’agq;m%aawLﬂuﬂsﬁﬁ@é’@mmﬂaﬂﬁms
finnsanvgnasiansld dsduanuduaie ACCC  agldnanlunisfiansaninnnii mo Yu
ﬁm%’umiﬁf\mwﬁw@mgfgmmmwﬁamﬂuﬁwawﬁa6‘] %qlmﬁuﬁwaimmﬁjé’mm
Winiiang

dmunsdlil ACCC aygilsinnsmusinAansle ACCC anaazaugiliimIusn
AamsneldeulvunsusensigdaazdesUfin wu fudvorsedinuenlssnuuay
gunsalusdueen meluszaznanfidiivue wiennasiiavlamedoyauisusenislugag
szognalanamiaile

aile M3NTAUARRYY VB ACCC Uuddyaunsaniagduiassa Tribunal
ienunuAdeygnnseliloygnlimusiufanisianiely e Tuluainiui ACCC lad

a

A BN Tribunal Jazdalun1siansanamini
Pre- Merger Negotiations

1091 ¢ MUsAuiunIsiesaiionuseianis lagludesnuning <& gy
Ty uson1snsEmssunIsAIUSIIAaNTS TTngUszasdnseliuwildufiazdwmaidunisan

““ Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p.ce.
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Sectione&
Contracts, arrangements or understandings that restrict dealings or affect competition

(@) If a provision of a contract made before the commencement of the Trade Practices Amendment

ACt ecsel

(a) is an exclusionary provision; or

(b) has the purpose, or has or is likely to have the effect, of substantially lessening competition;
that provision is unenforceable in so far as it confers rights or benefits or imposes duties or obligations on a
corporation.

() A corporation shall not:

(a) make a contract or arrangement, or arrive at an understanding, if:

(i) the proposed contract, arrangement or understanding contains an exclusionary provision; or

(i) a provision of the proposed contract, arrangement or understanding has the purpose, or would
have or be likely to have the effect, of substantially lessening competition; or

(b) give effect to a provision of a contract, arrangement or understanding, whether the contract or
arrangement was made, or the understanding was arrived at, before or after the commencement of this
section, if that provision:

(i) is an exclusionary provision; or

(i) has the purpose, or has or is likely to have the effect, of substantially lessening competition.
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“” Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p.ce.
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21 ACCC 1Adnadulagfiansannadinn1sAIusTINAINSHLURULNLTAfABUInT) &o
WaY ACCC 19N15309619na19UUg e Federal Court of Australia Lievefdssziun1sniu

““ Section o Injunctions
&o . - . . .
Section el Civil action for recovery of pecuniary penalties
“’ Section e Divestiture where merger contravenes section €o or &oA

“ Section @ Actions for damages
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Vodafone Australia-Hutchison Telecommunications o

defui © NUAIUS b&&e Hutchison Telecommunications (Australia) Limited
(“Hutchison”) léusgnianisidnvindayaiu Vodafone Group Ple. Saiuusdnuifdevuly
Vodafone Australia Limited (“Vodafone Australia”) ;:ﬂﬁu'%mﬂmﬁwﬁm?{auﬁé’uﬁu on
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Section /o Pecuniary penalties
““ Hutchison Telecoms, ASX Announcements [onlinel, oo December boae.Available from:
http://www.hutchison.com.au/ASX/AsxAnnouncements.aspx?PageNumber=e
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“ Section &

(@) Subject to section m&, agreements between undertakings, decisions by associations of
undertakings or concerted practices which have as their object or effect the prevention, restriction or
distortion of competition within Singapore are prohibited unless they are exempt in accordance with the
provisions of this Part.

(o) For the purposes of subsection (@), agreements, decisions or concerted practices may, in
particular, have the object or effect of preventing, restricting or distorting competition within Singapore if they

(&) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development or investment;

(0) share markets or sources of supply;

(@) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage; or

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the subject of
such contracts.

(en) Any provision of any agreement or any decision which is prohibited by subsection (@) shall be
void on or after est January boo® to the extent that it infringes that subsection.

(@ Unless the context otherwise requires, a provision of this Act which is expressed to apply to, or
in relation to, an agreement shall be read as applying, with the necessary modifications, equally to, or in
relation to, a decision by an association of undertakings or a concerted practice.

(&) subsection (@) shall apply to agreements, decisions and concerted practices implemented
before, on or after est January booo
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&« Section &e. (@) Subject to section &&, mergers that have resulted, or may be expected to result,
in a substantial lessening of competition within any market in Singapore for goods or services are prohibited.

“ Section .

(@) Subject to section &=, any conduct on the part of one or more undertakings which amounts to
the abuse of a dominant position in any market in Singapore is prohibited.

(o) For the purposes of subsection (@), conduct may, in particular, constitute such an abuse if it
consists in

(@) predatory behaviour towards competitors;

(b) limiting production, markets or technical development to the prejudice of consumers;

(9 applying dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage; or

(@) making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the subject of
the contracts.
() In this section, “dominant position” means a dominant position within Singapore or elsewhere.

° Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p. e®e.

" Section &¢&. The section &« prohibition shall not apply to any merger specified in the Fourth
Schedule.
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*3uu1389910 Infocomn development Authority of Singapore, Advisory Guidelines Governing
Consolidation Review and Tender Offer Processunder the Section eo of the Code of Practice for Competition
in the Provision of Telecommunication Services woel [online],& Decemberboeb. Available from:
http://www.ida.gov.s¢/doc/Policies%looand%loRegulation/Policies and  Regulation_levele/Telecom
_Consolidation_Guidelines.pdf.
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meompetition Commission Singapore, CCS Guidelines on the Substantive Assessment on Mergers
[online]ooDecemberoose .Availablefrom: http://www.ccs.gov.sg/content/dam/ccs/PDFs/CCSGuidelines/
substantiveassessmerger JuloeFINAL.pdf.
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™ Cable & Wireless Optus §lsiusmsinsmivszdrfiuasInsimiindouiissdidruuimanidudusuandy

Uszineiesesgoeanside meldnismunuues Cable & Wireless Plc of the UK Jaduutualluuszimadangue

skl , . L
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naadudusuauvesUssmaniosgeodinside uay Telecom Corp of New Zealand 1insauBudeiauslunisionanisues optus
TunSsiise
b . . . .
ZDNetasia, SingTel’s offer gets Optus nod [online], e« December boee. Available from:

http://www.zdnetasia.com /singtels-offer-gets-optus-nod-eocom&sienel.htm
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o. NMSLAUTNNT LAY %S0 cross- border nature
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on. A5 TUSENINAY Y8 interdependence
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Husznaunisinsanwiaulzanagnelinisdeduldnguunede ausdygylsy  (Treaty
Establishing the European Community) 410131 Ge WaE <o 5uLfJuﬂs;]1ﬂ3J’lsJ’j’lﬁ’JEJﬂ’15

** Gilles Le Blanc and Howard Shelanski, Merger Control and Remedies in Telecommunications
Mergers in the E.U and U.S. [online].
* Ibid
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Tneingusvasdueann ce ssuiulufinisnsgiidide Jestu Jadounisudedu
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nsutsduluanamelsy Tneftinguszasdndnvesisaesnnssiivanaduoniuluns
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agnslsinulunsdiduliinnms <o wa <o wfluntygRludediiul oo Juiu
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o.  3$3an1glsy (European  Parliament)  $81u13AIUANKATARARBINITVINNUYDY
ANENTINIBNMSILazRRNYadLnAuleuIENITLIT

. ANEAURS (Council of Ministers) @snsneenngunseydayed 19 regulation Lite
L‘ﬁuLamawmamiﬁ’mzﬁaLLaﬁ%aﬂ’zyzﬁammﬂawmawdqsﬁ’umqmﬁé’w

o maydAsssuglsy (European Court of Justice) fvthilunisinunguaneuazqua
Tinsandunmsensduluamungmuney

€ AMzNIINNEA3 (Commission) 1lussAnsiiiunumgsgalunisguaudmsngmane

wdadumnenisinvesanninglsy tnedl Directorate-General IV (DG IV) 1ufaua

> Coundil Regulation (EC) No.eemne/wooe of o January woo& on the control of concentrations
between undertakings (the EC Merger Regulation)
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The Treaty establishing the European Community (“the EC Treaty”) %3
aus ”@mnda&gﬁﬂizmmuaﬂiﬂﬁa <o TEeNgAnssuNsTdetufiosdanisudiy warde
Qo denginssunslisnamionainedisliidusssuaesteumfuanunnasusun
Yoan13iAuguangAnssududunisdeiunisudtunianisalunaiavesssvauglsy
fiansveangraneffuguanisusiuituegnedeidommianinisvesnmssuiatues
nanUszanglsy Ussiiuvdnvesmsifuguadaatiulufienusinilessnineseing
am%ﬂLLawﬁ’gmmﬁﬁUQLLaﬁgmm8LﬁaaﬂqﬂaimﬁuaaLaﬂﬁuu‘[,umsﬂizﬂauﬁamﬂummm
Uszananglsy mnidaiiiingseifeuladuneu (Ex Ante Regulations) agnaiduan nanfe i
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Tafunds (Ex Post Regulations) ildeduiiugrudosduimsiniufnisvenonyulyl
nsznusiensudsdiuiaslunatn uarlidnsengvanedifeades Tnglenvuiiniiifiged

o ' P v = = i = R
NANIENUANINAT LWEﬂMiBUUﬂﬁ@ﬁ’Jﬁ]ﬁaUNmmL’iEJUQ’]EJiﬂﬂVlEjG]

Wil 1 the EC Treaty LiflunUyelRluduewingnisn1smuANNISAIUTINAINIG
Tnglanig é’aﬁuwﬁmfﬁﬁﬁLﬁ'm%’mﬁ’uﬂ13LLﬂaﬁﬁ’u$aU3Wﬂga§Uﬂummw 2o WATHINTT <o 39
HedeInT 19z siduunteduusnlunisaaunungfnssuvesusem (Undertaking) 1NN
muauNsdsuuUadlasiainsemain FearumnshsluannauddyannonUssanaue i
wagmanndunisglsy Faluntyd@nldvsduuinisauuianisluinnm oole) e
mvruilliinnsnseandivesgnamnssulasundaydatuainsidenalagnandnue
pgalsinulainnuneneulunisinnunsiiduldnng ge waraest <o lun1snav
suRamIusUszan faansoiulddaauluiauinisiuusnveslssaauglsulunisis
NQLNATAALIAIVANNITAIUIINADINIS InsamenTsuISn1sUszseinuglsy
(“the Commission”) laiauanginasinIsAIuALNITAIUTINAINIG (“ regulation”) Tud
otsa klifinsTuinuUsuld aunseidul esee FeldTmunnanduaednualsnusiu
gonudu The Council Regulation (EEC) No. cobe/ce Ssnaunlaiinsuilelul e
waztagiulsgnunudisnenginasilvalul wooe #e Council Regulation No. eme/lcoe
Falddnisudlonazsrususzuulunisaiuaunisaiusinionisvesusssauglsy
WWuguuy ™

o L= ' - ' ' a o s o 4 = °
AudfnwnusNiloseninvUssmaAuiam Ine desssumans, seuatuauysel lasimsAnwidivun
aaafigdadufanisinsauuwpunisussdiuanimnsugadunaiaiisataiwaznisiasizinganssuiiiunisan

y3pdiArS A UN1TuYITU BN @ LEUBRE F1UNIUANEATIIAISAIATINSANUIALLAIIR, YN ee-eb.
b .
Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p.meve.
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ﬁwlﬂﬁaé’uﬁudmsmmaﬂumwizLﬂwﬁﬁwiﬂdmsﬁ%ﬁumiﬁLfluﬁaiwaaﬁjﬁmm
(the independent existence of the parties) LazHI991 Qo %mwgmléfl,awwmi
nszandvasgdaniidugiiswuntlunmaudausiniu Fdldannsofiaslldfuns
muTmRINsTEvszdudessuamienatnlunouusnle

srUUNIMIUANNMIATUTINRINIHIFSuMIsenLUUNienuANRauTinanszn
Fw8Ina1AaiAnty (Ex Ante to  control) dwiliAnarldsrsagsnnlunis
fsamanmevdIniinsmumuTiAansldiintu 9T <o way Qo i
lailsignosnuuuniitefiansaniuy Ex Ante Tngnoul oo nMsmusImAINITas
gndsfulaenavesngrneivzfeadsionuenssnndnnieveliiansanindyai
wiinsmusuiudndesniuluinns gele) dvhliidesnsmusisfanslidy
Fenthlunsvesygmauniraiznssninseslediddsindu

A1SNATUIVDIAULNTTUITNNTUING Ro BATUINT <o MLASRANTUNLATTUANNUA
FoazdwasenisiiansanlutunewiolUlnemhsnunintigualusedans

UBNIINTINNTANTANMIAMUTINAINTNLINT o LazIAT <o Saldreliiin
Aldiwegrsnnuigdyaluudazseinaaundn BansarusinAanisldsniunis
seviamaneUszmabsiliAnnugeenlunsuifnussuuvosnsiifuguad
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The Original EC Merger Regulationm

= 4 o=V va ° o a v
GLNU ez Council ﬁ]ﬂlﬂﬂﬂqiu’uaqwaﬂLﬂmsﬁ[’uﬂqiﬂﬁlﬂmﬂ'ﬁﬂ']UirJllﬂﬁ]ﬂ’ﬁaQ'gum

bo §11AL bealo EC Merger Control Regulation on e December oxce Fuiinatafy
THilouil e fusieu bemn  lasazdaduldfunisausinAanisfidesdussnaude
Concentration /m'ﬁﬂisﬁgﬂﬁ’sﬁﬁ Community Dimension / Aansiifinaseyssany
Tngmnnsmuswianslalideeasussneunsassussnsudansausauianstiues
nnagnglinisfionsanvesngunarianelulssmaasndnuszautu Tunenduiumnms

™ Ibid., P. NRBO-NE6).
" lbid., p n=e.
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yossymAdndnfusyRulsErnLansafiazadunsinnsanld nanfe uiiiinisaiusa
AanisazldidnesAusyneuraensiatsannield requlation wa regulation  Aleasaszuy
“referrals”ﬂa'nﬁaizuuﬂWidmaﬂﬁiﬂzjﬂﬁﬂawmwawxﬁuﬂiwmmiﬁ%ﬂLﬁuﬂﬁ
“referred  up” Iumaﬂé’uﬁ’umﬂmimmamﬁamwffﬂaﬂﬁUs“ﬂaummreguLation laidnag
WInuandoutdIy Ussannufaiunsaiiag daroAfnduN1dn1TNANTUIVOINUIEIY
meludsemeaunBnle “referred dovvn”fﬁwaﬂansmmimmaﬂmulmgﬂmmusifqaglu
regulation woo&

vt mimusmﬁamsﬁmﬂaE“Jmaiﬁanﬁﬂizﬂauﬁgqaawszmi wgnUaAUlvinD U
N19AUTINAINITADAMLNTIUITATIAENITAIUTINAINI T deldfinadeAuaunin
ALENISUBNSElARMERaY wazneldndninaily regulation exee NM3AIUTINAINNST
Ligenndasiunainsiuvestsemanglslazgninuliliausiuiudmnnisniusiuians
furelhidandeasguniliintumilonain (Dominant Position) sudunalinisugedu
Tunaadsznauiifdszansnmillfgndnundunaavioduiiddlunain “create (d) or
strengthen (ed) a dominant position as a result of which effective competition

would be significantly impeded in the common market or in a substantial part of it ”
The ecwed amendments to the original EC Merger Control Regulationm

T owato council léean green paper finumunisandiunissaduldudninast
MIAUALMIMUTINAINT Ul cove/ae Ingooniduvdninusinisnuaunisaus
A9ms atufl emeo/ce Tneinadifuldui o fuiny beco Tnolundninasi ecce GiE
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alo ) av o v o
s Jaganuud uasansz, Meuatiuanysal lnsimsiduiEamanssnuiunguunevasanainglsuid
douszwalne , aduayulagdiineunesuatiuayun1side @n2.) (MW NUAILS beee), 1t ebo.
elen .
Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p. mce.
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The New EC Merger Control Regulationm

T boos council 1§oan green paper atufl b ﬁﬁﬁamLﬁmﬁ’umiﬂﬁgmﬁamﬁ
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90N VANNAUIINNTATUANNNTAIUTINAINT aTUfl eme/booe e Tuil bo January oo
TnefinatsiuldiiloTuit o May booe Tapdsdilaiinsudlondnaziludessmelui

@. A new substantive test : significant impediment to effective competition

pudldnanlulusde mel lunsdinmusmianistuuenainazegasling
915190 AUSFYYLIUNINTT o Uag Kb karTaTtIAUINIBNITAIUANNITAIUTINAINIG
( ECMR ) u& Tagtamiznsinnsanwaznistsdulmndulumumdninasifisvunlily ECMR
\lemuANITAIUTINAINNTYRsAINITAEluana Wy L5y %qﬁamaﬁ%mma@mié’ms
f91seu1my ECMR Hozdeadufansd

o.  lAunitsAmIuTINfaNITidInareniITnIEaniIveInaIanINAde1u1dn
“Concentration” MaUsINglute .

b. A3AIUTIAINITIZFB] Community Dimension Fauneiiansfiduaseannn
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- nasIvasanuvialan (Turnover) ¥9sA9N57MIUTIINNNTT & o000 E1ugls

- HaTImesEEATETesRINIinUTITIan g lsunnAanisegnaies o Aansd
flganu1euINNI o&odugls

Viuus Aansiisiudnnuianislafansilenfiseladiuuaesduay vesnelasm
HauaiinduainnisusenaugsnalulseweaundnUsewalaUssmaniaissUssinaiien
( the two-third rule) nssamAan1suulidl Community Dimension ﬁﬂzl&imﬂag:ﬂ'lﬂm

ECMR 1

" Ibid., p.ncle.
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™ The Offcial Journal of the European Union, Guidelines on the Assessment of the Horizontal
Mergers under the Council Regulation on the Control of the Concentrations between Undertakings [online],
wo December boee. Available from: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?ur i=0J:Cloococ:ome:
ooo&:coew:EN:PDF

“The Offcial Journal of the European Union,Guidelines on the Assessment of the Non-Horizontal
Mergers under the Council Regulation on the Control of the Concentrations between Undertakings [online],
lwo December bwoeae. Available from:http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri =0J:Clooor:oo&
:0ooob:oob&:en:PDF
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Vodafone- Mannesmann
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Commission/ EU  Commission) lﬁaqﬁaaﬂwﬁﬁaﬁlﬂﬁ Vodafone Airtouch United
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“Cento Veljanovski, Vodafone’s record breaking merger with Mannesmann [online]olo December
woee. Available from: http://www.casecon.com/data/pdfs/vodafonemanesmann.pdf
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France Telecom-Deutsche Telecom ( Orange UK, T-Mobile UK)“o
dlotufl o funA A.A. oo EU Commission loudAly France Telecom(“FT”)

ffu Deutsche Telecom (“DT”) %1n15AUSINAINSINSANTLARDUNTIAUS AT IUUTENA
3N 5¥m319 Orange UK fiu T-Mobile UK Faduu3gnanues FT uaz DT auadu

“’Euroinvestor, France Telecom: Merger of T-Mobile UK and Orange UK cleared by EU Commission
[online], & December boee. Available from: http://www.euroinvestor.co.uk/news/story.aspx?id=eoxemoce
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= H.S.Jung,The Telecommunications Market in Korea: Current Status and Future Challenges
November booo[onlinelloc December woee.Available from: http://www.pirp.harvard.edu/pubs_pdf/
jung/jung-poo-o.pdf
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TuTnfA. oo Korea Telecom™ (KT) Idgniefatuiiovensdisuieniuazain
ﬁwulmmmmmﬁugmmamszwm Iny KT 19a519 a long-distance electronic switching
network uazlugienansuesn.f. exco KT Uszauarudiialunisiiuinisinsdnionluds
dm3uiaUszne (nationwide  automation telephone) Tneidunaunainnisns
Wiz 1UURYE)R the Korea Telecommunications Authority Act (KTA) Taeluta.a. ecce
KTA @LLawmmmmiv‘mmmmmzmaﬁmiﬁamiﬁa the Ministry of Communications
(MOQ) (?jﬂﬁguwiﬂﬂﬂ. oad the Ministry of Information and Communication (MIC)) 1
SuRnreuifuguanusunsdeasinsanuiay sudumsuiuasuulouisnisuimsan
wlaurgiugsnalunatafanisinsauunaululssinaanssausgnvala

soulude.f. ecee KTA IdUdsudoudy Korea Telecom wawseuléiinig
UsuasuaniugvesesAnsildiufuatuayuainaiaszludnnuimnniniesas  €o ves
Srunuuluuidnnduldsunmsgamuanniessludinnutuitesnitfesay o Wolaa.
ocan warlufounaiauvesUifeatul the  new  Public  Business  Structure
Improvement and Privatization Act #auesn1sUsAuldnse s ulyeAninaavinln KT lula
Sugniuavsussloviduidesnainnsuiuasuaniuzues KT sely

NNAVDINTUTENA the new Public Business Structure Improvement and
Privatization Act vibiludeunguniay Ua.a. booe KT lUsemeauxun1swlsguian1sd
Iesuiuaulssauanudnialule.d. voo

deorea Telecom,History [online], o« December woee. Available from:http://www.kt.com/eng/
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PR3 G 9

" Article o (Restriction on the Combination of Enterprises)

(@) No one shall substantially minimize competition in a particular area directly or through a person
deemed by the presidential decree to have special interest (hereinafter referred to as “ person with
special interest” by committing any of the acts described below (hereinafter referred to as “the

combination of enterprises”)......

e, Merger with other companies)
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wazn1sAILANNISTINTlonIgsRandiveu wasnisailiugsnanldidusssu

uena1ni ludiuresnsfinnsanisausiufanis The  Korea  Fair  Trade
Commission %38 ANENITTUNITHIITUNNNITAIVRIAS1TUSTNIMELS LoeanUsenie
ARUENTTUNITUITUNINTAN 1887 boob-ae TIPIENANLNMETIUNNTRITUINTAIUTI
Aanns lneilfngUsrasdiiloNazlyiindninausiidaaulunisfiansannissuianismud
Usnglusnas o vesnguuneindienisudstumenisin™

dmsvasAnsiitiminfiteduldnguuneduldun The Korea Fair Trade Commission
(KFTO)  Fadumbenunandusziuuimaneldnmsmiveesneniguuss T8mnanthd
AnefAafunsudestunenisén “° Tnenhernuiifuinveuidosnisudsdumeniséilu
Useinaans1susginImalafe the Korea Fair Trade Commission (“KFTC”) %38
ANENTIINSUTsTUMINsAYesasI s EnMALATlF S Us 19910 MRFTA Tunisguanis
wdadumanisAlidulumunguune Tag KFTC audufnauunulovisnsudsiululssna
nmalduazuimsuuulevistuuasiisnaedisdasslunisdanstuafugdstunianisé
wunmstsiulimdulumungmneudsdiumanmsd msguanisnszivesiuszneuns msds
visemsvuilinsgsinislufanssmwnsedns Wudu TudmveanissuAansiietesiu
granvnssulnsANLIAY M3AINTANAYeBY Y IMAIUTINAINTIE ST IR UBIAN ST
wififiugualasiawizieo The Korea Communication Commission /KCC @asiosnfie
The Korea Communication Standard Commission /KCSC %ﬁLfJuwﬁaﬁmuﬁ@LLaﬁm
Tnseaunau “lunsyinusiufuiu KFTC Hu KCSC szqualasilaatunisnszsyiiiduns
aamsudsiulunaalnsanuauludgmiftestunindfdaseie

“ Article o (Purpose)

“This Act seeks to promote fair and free competition such that creative enterprising activities are
fostered, to protect consumers, and to strive for the balanced development of the national economy by
preventing the abuse of market dominance by enterprisers and excessive concentration of economic power
and by regulating improper cartels and unfair business practices. ”

““ Please see,Guidelines for M&A Review, December oo, booa.

* Korea Fair Trade Commission, Overview [online], b« December boee. Available from:
http://eng.ftc.go.kr/about/overview.jsp?pageld=oceocl

= Wikipedia, The Korea Communication Standard Commission [online], b« December bose.
Available from:http://www.kocsc.or.kr/eng/oe About/MajorFunction.php
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“* Maher Dabbah and Paul Lasok QC, Merger Control Worldwide,p.a.
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e
Maher Dabbah and Paul Lasok QC, Merger Control Worldwide, p. c®.
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“ Article . Restrictions on Business Combinations

(o) When the Commission intends to authorize a Business Combination for the purpose of achieving
industrial rationalization or strengthening international competitiveness in accordance with the proviso to
Paragraph (@), it shall consult in advance with the competent Minister. In such an event, the Enterprises in
question shall bear the burden of proving the need to rationalize the industry or strengthen international

competitiveness.
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Substantive Test
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“Substantial restraint on competition”

ANl M&A Review Guidelines (“M&A GL”) A1I1“Substantial restraint on

competition”
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“ Given area of Trade”
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" Article . Restrictions on Business Combinations
(@) No person shall, directly or through specially related persons provided for by the Presidential Decree
(hereinafter, "Specially Related Person"), engage in any acts that fall under one of the following categories
(hereinafter, "Business Combination") which substantially restricts competition in a Given Area of Trade;
provided, however, that the foregoing shall not apply to business combinations which the Fair Trade
Commission acknowledges as pertaining to Business Combination for the purpose of achieving industrial
rationalization or strengthening international competitiveness specified in the Presidential Decree.
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““ ECMR (wo) “It is therefore appropriate to include, within the scope of this Regulation, all joint
ventures performing on a lasting basis all the functions of an autonomous economic entity.”
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ofls annmelsuiluinAnluiFeaves co-operative joint ventures 713 Commission
Notice concerning the assessment of co-operative joint ventures pursuant to Article
=& EEC msfiagUszdfiu co-operative joint ventures maundysl@luning <ele) uaz
11991 wel) Bildduegfuguuuumangraneiivisnusifmualiun co-operative joint
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““ Richard Whish, Competition Law (New York : Oxford University Press, boo), p. coo-cs.
“ Alina Kaczorowska European Union Law (New York: Foundation Press, boo), p. @é&e.
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MNRIITUIRNNLIATT o) WA Regulation (EEC) No. dobe/ae ™ Ran1ssaudndi
Liidndnvaugaumdninaeiues n3nszqnea / concentration lnesssunftideindunis
Saufiunu cooperative  TagRanissandnfitdnvarsoldl Wuianssuditlddh
ANYULVBINITNTEINMIAUTLUINT an(o)

o. AINTTWAMANTANTURINTTINNgIAlissezantunsadunsiuandie
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The Commission Notice of eaog 1 the commission Mirmundnvazves
ausuile (co-operation)  #ifa1sanlassIusIRveico-operation wosazliigniiuly
FuluNInNINRT G&e) Liesan co-operation fldiinguszasdnTeiinansenuiiunis
PNANTUUTUNYTAANLMNBLANINT G&(e)

Fau ann1sfnundsUssianvesianssiudiimsegnigldnisionsanmudsznie
AU RdefianuiuinamzianissanA1Uszan Unincorporated Joint Venture 81
\duRamstuildneliAnduifyanalninudssnanguunsuriawazmduduazng
fuaRINSIIMAIUTEAN Project Joint Venture wieRanissiuditsaudaiuiiontsiu

“Article m Definition of concentration

o. An operation, including the creation of a joint venture, which has as its object or effect
the coordination of the competitive behavior of undertakings which remain independent shall not
constitute a concentration within the meaning of paragraph e (b).

The creation of a joint venture performing on a lasting basis all the functions of an
autonomous economic entity, which does not give rise to coordination of the competitive
behaviour of the parties amongst themselves or between them and the joint venture, shall
constitute a concentration within the meaning of paragraph o (b).

““ Notice on agreements of minor importance which do not fall within the meaning of Article g&(®)
of the Treaty establishing the European Community ( &al/c aello/oc)
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Commission Act (“FTC Act”) swunisnszviniidndnuwazifunisenduisnisildifusssy
Tun19WYTU “Unfair methods of competition”

aghalsiany lunaiseuladinisuilasezUiuugmssadygRlnsauuny
nelula.docas  10dn1903AUTY The  Telecommunications  Act  of  eces
(“Telecom Act”) Tuilaifiunseuulovienisudsilunnssfuvesgnaunssulnseuunauly
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V19N13A1 38037 “Merger Guidelines” @aiin1509nkwiUURT1928N15WIITUINTAI

® @& US.C. Sow, be ( Clayton Act $ o,0e)

“ Gilles Le Blanc and Howard Shelanski, Merger Control and Remedies in Telecommunications
Mergers in the E.U and U.S. [online], ez August bool. Available from : http://intel.si.umich.edu/tprc/papers/
wool/eblo/TPRCTelecomMergers.pdf
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“ loannis Kokkoris and Rodrigo Olivares-Caminal, Antitrust Law amidst Financial Crisis (Cambridge:

Cambridge University Press, bo®o), p.&.
“The Federal Trade Commission, The Federal Trade Commission and U.S. Department of Justice
Issue Revised Horizontal Merger Guidelines woeo Guidelines More Accurately Represent Agencies’ Merger

Review Process [online], be August boeo. Available from : http://www.ftc.gov/opa/woeo/oc/hmg.shtm
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ails MydeAuldngrinensainsmiuniufianisinsauuiauaregnglinismiugua
SiuvemIsnuRwalUl

. Federal Communication Commission / FCCwaJuQJ‘ﬁIﬁNW
wusganIvesanigoinsn lnesganiasilugsnsulauie
wanvasgInalvsANwIAY war FCC azilufunuvesigani
lumsmiiuguananisinsauunaLvesseimne

) nsenagAsssy Wumbeanuivimihilunisdesunis
NNY1AFIA tnedndun1sdudninansnvemiieauves
SyurananslunmisUeduldnguane The Sherman Act way
The Clayton Act Tufansinsauuiaw

on. The Federal Trade Commission / FTC 1lunieaudase
yossguranarsimiidilunisteafuiliAnnsunvialuns
Usgnougsng siuisaInsaeannginaeilunisaiusiy
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<. nsgnsrantdlvd lngnissviivdifvesniigany
ANENITINNTINTANUIALLaYJaLAWNYIA(The  National

“ The Federal Trade Commission, The Federal Trade Commission and U.S. Department of Justice

Issue Revised Horizontal Merger Guidelines woeo Guidelines More Accurately Represent Agencies’ Merger

Review Process[online].

° The Federal Trade Commission, Statement of Commissioner J. Thomas Rosch on the Release of
the bwoeo Horizontal Merger Guidelines Project No. Po @looo August e, boeo [online], be August boeo.
Available from : http://www.ftc.gov/speeches/rosch/eocome«horizontalmergerstatement.pdf

” The Federal Communication Commission, the FCC is an “Independent” agency established by
Congress under the Communication Act of exena. However, both Congress and the President exercise
considerable influence over the agency [online], m September boel. Available from: http://www.fcc.gov/

what-we-do
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“ The National Telecommunications and Information Administration, NTIA was created by executive
order of the President in exeig and by statute in exeen (Executive Order ewoe and the statute codified at
& USC section woe seq) It is an agency of the Department of Commerce [online], m September boel.
Available from : http://www.ntia.doc.gov/about

“ The Australian Competition and Consumer Commission,The ACCC is an independent statutory
authority that was established in ec«& to administer the Trade Practices Act ecwe (renamed the
Competition and Consumer Act boeo on @ January boee) and other acts [online], @ August boe. Available
from : http://www.accc.gov.au/about-us/australian-competition-consumer-commission/about-the-accc
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whether a particular acquisition would have the effect , or be likely to have the
effect, of substantially lessening competition in any market” laglun1sWansaninnig
mIvTwnansazdransynunsednudululainazifunisannisudedusgrediveddnlu
paafifeateavielil tu ACCC azRasanlasendenginiseiszneunannnseo(o)
(Merger Factors) Feseluil
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°® The Competition and Consumer Legislation Act lboeo, Section &G provides :
For the purposes of this Act, references to the lessening of competition shall be read as including
references to preventing or hindering.

°* The Competition and Consumer Act boeo sec. &o () provides ;

(en) Without limiting the matters that may be taken into account for the purposes of subsections (e)
and () in determining whether the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market, the following matters must (a) the actual and potential level
of import competition in the market; (b) the height of barriers to entry to the market; (c) the level of
concentration in the market; (d) the degree of countervailing power in the market; (e) the likelihood that the
acquisition would result in the acquirer being able to significantly and sustainably increase prices or profit
margins; (f) the extent to which substitutes are available in the market or are likely to be available in the
market; (g) the dynamic characteristics of the market, including growth, innovation and product
differentiation; (h) the likelihood that the acquisition would result in the removal from the market of a
vigorous and effective competitor; (i) the nature and extent of vertical integration in the market.



bow

[V Y]

ail lunsiiansanniseusiufanisuenatnagsdesegnelsundayally CCA 1ns)
&o Wi Salndninausifirmualag ACCC dldiduuuimslunisfiansannisaiusiufanisds
1¥uf Merger Guidelines boow Tnewdninasilu Merger Guidelines Talaudninasiina
Hafumsnguneuddundninamia AccC T dunumislunsfiansaneygyinnisauss
ﬁﬁ]mﬂuswazLﬁmﬁm%mmwﬁ’igzﬁaﬁizﬂu CCA Tiali msfimnsaniiniseusiniants
szdsmansznuviodanudululdinedunsannisudstusaitodfalunaiaiiioidos
vidolitulu Merger Guidelines l#eSurendninausiitidlunismadevausfigisils Tne
ndnnailunsnedeuiie “Substantial lessening of competition/sLC ” Tudefures
msfinsandesiandiled ldldamsmusuRanmsynitesiinaannisutstuasgainud
TWRUIUNMSIUIAT €o AWBUAY CCA 1an1en1AIVTINAINITTAANITUYIT 08 18T

@ Py ;& A A @ ¢ 1w 1 v o w Y
ﬂﬂﬁ?ﬂty[”77/7/”7&’?79\7”71/?771/”5/1/71}777 &o q\?ﬂ'ﬁaﬂfﬂiLL%Q‘?JuﬁQ36@')']5]1433']?“}@39’]@\1

Usngintawinaseiindisnamilonatafindulufanisinivdniuegredidedfguazans

a

WU N15AUSINAANISYINMARANSAAI UL uaIN1SaTUSIAIAUA NS BUS NS LAagadl

o o

WodAguazidunisans

afla sEAuveInsisunanienaniiasdeinditeddyuandunisans ACCC o
NTEUIAA ﬁamaﬁm‘uLﬁi'hﬁ’us?}ammﬂaazQﬂﬁﬂ"ﬁmNﬁiﬁﬁwﬂﬁﬁﬁuimm%ammzaﬁfumm
Ihamglutisduvesionislasdosdaludunisusduldinandefiuuliuiiasiinatadu
Mol o 890 U7°

wenani unmageuiildlunisiansannisinsziuansenundouurlvuges
maﬂizmuﬁ%Lﬁﬂ%fulmmimmmﬁﬁlmiﬁazé}’aqﬁwmﬁmimmuﬁﬁuuwmaaﬂuﬁaa SLC
ag Merger Factors fuie “Likely effect” vionadnienileindu The forward-looking
nature of the competition test laEans1 &o Mdnwdninisausiuianisissdn
peAUszneufumsmuTianisieiuneliinng o Gezdondumsnusuianisia
nadunsanmsugstuniedanudululdinsdunisannsugstulunann st ownann
maHaihsRinsanImMsmusinseeiinadunisannisudsduntetuualiuinesdna
Humsaanisutadunielifududuneunisussfiuiiintudeufinsausuianisesdmwa
nsgnusunsw ey faulumsinnsamisuvesmarauaziadelunmsaiusiuions
(merger factors) msanmsuteduegraiideddnlunaiaiivualiufiosintunieliy
ACCC Fdlmnuddudnsfiansaniufiowanianunsamanisalld@adaerluudanzansly
52821081 ot b U

dmSundninuet “substantially lessening of competition” ageadudsfiunnnia
nsmenisaivselianudululiegswnniasintuuslidndudetwuefiszyliuiueuin
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Telecommunications act of Singapore (“Telecommunications Act”) iﬁﬁmuﬂwﬁlﬁu
augIMUsENaURINITIMIANWIAY (Licensee)  A2ABIVBRUHINAINUUIBIUANUALARE
Info-comm Development Authority of Singapore (IDA) #n3 sec. oo(e)(e) Tunsdifidnng
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fsuluounmuasyaraduliriyeratuandufiulueygenielsd Taglumsfinrsandie
UYINAIYBBUNIAAIUTINAINIG DA AgANUUNTHANTUINUNIUNITAIUTINAINTSG
Consolidation Review mwﬁﬂmmsﬁﬁﬂimﬂu the Telecom Competition Code Tuwunn
7 oo Acquisitions and Consolidations involving designated telecommunication
licensees, designated business trusts and designated trusts ‘171’5@5 ielimduluny

. . o
Telecommunications Act

%4 DA Tnga1Aes1u1anIuLIngT be Witd Telecommunications Act 88062
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U UR Advisory Guidelines Governing Consolidation Review and Tender Offer Process
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o€ a a o @ a ' a & v a
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under Section @o of the Code of the Practice for Competition in the Provision of
Telecommunication Services boel dated April , L@o@b@& (“Consolidation Review
Guideline”) wieldidunumalunsfiansaneygndveniusianisinsauuiesueasisy
auInUsENoURINISINIANUIAY

A nsukuInslunsRATUINUMIUAIIAIUTINAINITA8TA Consolidation Review
Guideline DA azsufiunisfiansaninnsaiusiianisiuwilduiiszneliiAnnsannis
udstuegreiidedryvsensliiiinanudemesonainlnsauuiaululssimagdsalusniol
Tae DA xUSuld3Enslunnsiansan o Tu ansesoldil

@. Prevent Consolidations that are Anti- competitive or against Public Interest

Taglu DA agvinistlesfufilfnismusiufansussauaudifamndsing iy
nsmuTAInsiuardsmaliindunsannisutsiueaiifoddyviooglunuayls
vosansnsniy waglunsdiinaesulidnuazidunissemunisustulsiausofiazudlyle
ensivuadeulaiiaziluiulduilasaadenginssuvesudeniidiniusiuianis
sl \flesarnngaeifevlunisiuguaianisinsauuieduimaunuiiuandiiuiansg
fufufansinsauuauifinsusiulunaialuseduiisn nmslostudiamhilinisaus
Aamsanansonszvilddusaiadudsifnimseygalimusuiamsdsimuandninasilu
msffugualdunisyill wieeygelvinismusufanisannsaddudeluls uazile
ngRnssuiidunssefunsusiulfifnty Findunifinaeugsnasuildsuiunsiuudilu
HREYGE

. Allow Consolidations Subject to Conditions
DA agaygalinisaiuTinfanisanansanseyilanieldteulendn udtedaly

Seanswtiuazdinsiiogudvinaunsauanslaegaiivnatialeulaiideimunlunis
ARFULATIETILATNRANTINVIAINITAIULINY

** Info-comn Development Authority of Singapore, Consolidation Review Guideline [online],
® August boelb. Available from : http://www.ida.gov.sg/doc/Policies%lboand%boRegulation/Policies_and
Regulation_Levele/TCC/TelecomCon_TenderOffer.pdf
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en. Allow Consolidations Without Conditions
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& Compliance with the Telecom Competition Code woee Regulatory Principles
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gua anudunandushumalulad mavanidesmnuartilidnduiasmsdaguledilusda
wazlivinHa
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(undertakings) ANTINITAIVANNITATUTINAINT Fasu AnznssaENITannIwglsUTed
anuwerenlunsudndulianuisanamglsusuiunsssundayaanldsduninigay
suwAamsagluanamelstluraziieduladnanuneenlunsteduldunng <o uay
1991 <o TuunansdifinismusfansneliAemgAnssuiidunisdesunisugstu’

d1mfunisAiuauniIsArusnfInisvesanninglsvlutdagiulall ECMR
one/ oo sﬁaLﬂusﬁaﬁ’muﬂﬁd’lé’af—JmsmumJmimmmﬁamsﬁﬁihm/izﬂm'fums
my'm7m71wm751/amﬁ7ﬂn75/2'uﬂ14n7w5/2'ﬂ/7141/z/7"ﬁnﬁnmuﬁ mafmluhﬂmmausw
Aomsinpnduvelaidmansenulunisned unisudedilumaraniel uanamglsy v Wil lunns
UizLmumammmmmﬁ‘muwamamuwamumﬂﬁzﬂaulﬂmaﬂmwmmwmimlum
unumilupaawesudsniimursiams aufoguarszduresnisutstuiifetuludagsy
waznsustufieaiatule wdltuvesgUuasAaumuvesduauaruInig guassalunisd
amam mawaﬁuamuﬂmmaaumLLauusmswLﬂmsuaﬂ maﬂsﬂwumaamuﬂﬂﬂmuﬂammu
suuaﬂm‘a weummssuaqmmmmuﬂumumauﬂLLavLﬂwﬁﬂwmumﬂmﬂiwmeuﬂm
Tneliiduguassasanisuastu i’JiJl‘UiN‘Ui%ﬁVlﬁﬂ’]W‘Vﬁ]zLﬂWULH]’]ﬂﬂ’]iﬂ?Ui’mﬂf\]ﬂ’liﬁ‘um
winnaluFes failing firm Alidundnlunisvesugmmusafans™

afl onanfimsi ECMR anu§uldlunsiiansannisauniuianisiilddaduun
N13A7UTILAINTIUNNNIAGAFIMNTTULAD N1THAITUINITAIUTINAINITTIWNITRUINIT
fisanmudnuazvesmImuTuians lngerdendninasilunisiansanauuuoai
senlagefug L ECMR Wisuszsfiunismusiniansifidnvasamnsluneasdoni
uonmieainiiiivunluy ECMR laefiuurufiadmiunisfiansannisaiusauianisly
LUIUDU (“Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings/ EU horizontal
merger guidelines”) wazn1seusInAanslunwafs (“Guidelines on the assessment of
non- horizontal mergers under the Council Regulation on the control of
concentrations between undertakings/ EU non-horizontal merger guidelines”) #3954
39091 (‘EU Guidelines”) Tne EU  Guidelines agrsrunndnnisvislunianguiuay
nszuumslumsienviiieusaduenudululfvemansenuinedunisuaduduiinau
mﬂmsm‘uswﬁﬁ]ma%uﬁumﬂmwa‘uLsumremmiﬂszLﬁumimmmﬁfﬂmiﬁiaiag'masléf
msUszdiuniu ECMR (safe harbor) Inefmqusvasdndnues EU Guidelines duiitelifn
msﬁmuwa‘"ﬂﬂflsmﬁluﬂfliﬁmimwmusmﬁamﬂﬁﬁm’mLniuausl,umﬁﬂg]mmamm@'a%u
dnsuusEniidnausiniants™

“*loannis Kokkoris and Rodrigo Olivares-Caminal, Antitrust Law amidst Financial Crisis, p. ao-mey.

“Ibid., p, €e-c&.
“ Ibid., p. €.
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dmsundninasinldlunsssdiuransenudunisudsiufiasiniuainniseus
Aanstu angnssusnswiannnglsldausliimadsusuamdninasilunsfiansan
910 dominance test 1Ty substantial lessening of competition (SLC) Taglu ECMR
Article (o) Ionandninausilunisiansanmilasdmuedn “ n1snszgndvesianisiiaay
dWhiuiienadunistavananisutetuiifivssannmesrsdfiduddglunainsinvesanain
glsunTeludniidfyuosanamglsvdidimaliinnisasdeviliiAnanuduudses
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Tunananely” Fandnnisdsna1aidenda The significant impediment to  effective
competition (“SIEC Test”) Sufiunsuaunaiusenine dominance test fu substantial
lessening of competition (SLC) W whefiu lag SIEC Test finquszasAlunsanteding
nsdifinendsniseusaniensdunddunainvesioniseglunasinsnisesumdugi
§1unamilenann dominance winsmuTmAINIstusalugnansemuluntsugsdudie
\Aen unilateral effect 16"

dwivesdansindadeymnsutsturesailniamnauazeglusiuraves din
$1unensiien1sutadu (“Directorate General for Competition %38 DG Comp”) 34 DG
Comp finaulrnunsauAquNsLisTuTmaInaIrIine usa s Insauuaulagly
é’mwﬁmﬁuﬁﬂﬁﬂa"mEJﬂﬁLﬁaﬁqm%’aaﬂaﬁinmmazﬁa (DG Information Society &
Media 38 DG Infso) lagende Framework Directive \Junsaulumsmifiuguannnie
nsAuuAY

wonN Nl NUUBRIITUNIINIsANsluresUssmaaundnas kit dauldiu
n3iinTsnsEaNFAIvesmaInfidl Community Dimension

= [ ¥

&o.&¢ NINTBITBMAAGITUTTNMALA
NIAIUTINAINIIMEENITINGsATIuUSEWAS 1SSV LA TundyaRswdude
un13591g3nalTlunng o vee MRFTA neflosdnsiiviminflunsiansandivesygyis

N139UgINAe ANNTINNIINIAITMTUSTINTOIEIE TSN WAL (Korea  Fair  Trade
.. bo o Y v «a9 v o o w Y
Commission : KFTC) lngsnasn o mviuatevny “dliyanalanszintnisdndanisudedu

o Ibid., p. a&-co.

“ The Monopoly Regulation and Fair Trade Act , Article & provides:

No one shall practices substantially suppressing restrain competition in a particular business area
directly or through a person deemed by the Presidential Decree to be in a special interest ( hereinafter
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referred to as “ person with special interest”) by committing any of the acts described below ( hereinafter
referred to as “ business enterprises”).......ccovreeeenne
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