(PANEL) (APPLLEATE BODY)
28 4
3.1
25 .. 199
(Processor) (Producer)
1
(CAP) 2

1Report of Panel on European Economic Communities-Payments and Subsidies Paid
to Processors and Producers of oilseeds and Related Animal-feed Protein, WTO, L/6627-
375186, adopted 25 January 1990, Unpaged. Available from
www.wto.org/wto/dispute/distab/htm

2Al J. Daniel, Jr.," Agricultural Reform: The European Community, the Uruguay
Round, and International Dispute Resolution”, Arkansas Law Review and Bar Association
Journal 873, 1994, Unpaged. Available from www.lexis-nexis.com


http://www.wto.org/wto/dispute/distab/htm
http://www.lexis-nexis.com

1

(Nullify) (Impair)
(legitimate expectations)
(concession) ( ..
1962) . .1989
3
.. 1992 4
28 4

Report of Panel on European Economic Communities-Payments and Subsidies Paid
to Processors and Producers of oilseeds and Related Animal-feed Protein, paras. 155-157.

4 Follow up, The panel report on European Economic Communities-Payments and
Subsidies Paid to Processors and Producers of oilseeds and Related Animal-feed Protein
,DS28/2-395/911, 31 March 1992, Unpaged. Available from
www.wto.org/wto/dispute/distab/htm

51bid., para.92.
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Blair House (BHA)6 7

decision) 20

ki .. 1994

(Agreed Minutes)
4

6 Blair House
?

]
(Final Act)

1980
201

200

.. 19938
28
(Qilseeds  Agreement)
: 15,500
,2539),  8)
10
2 5128  hectare
.. 1989-1991  ( ? , il
' , 2538,

3

(council

200-

28



14

(duty free tariff rate quotas) , CN 0207 41 10,
02070 41 41, 0207 41 719 0 (The Dispute
Settlement Body: DSB)

1 il
3.2
23 1994
28
3.2.1 | (The QOilseeds Agreement)2
28 4
9 0207 41 :
(

3l .. 2535)

D CN 0207 14 10, 0207 14 50

020714 70 (Report of Panel on European Communities-measures affecting the importation of
certain poultry products (W/DS69/R), 12 March 1998, p.9. Available form http://lwww.wto.org)
1L 1hid.
21bid., paras.196-201.
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75

(covered agreement)

the Settlement of Disputes)

3.2.2
(Relationship between Oilseeds Agreement and EC-Schedule LXXX)

C 15,500

(EC-Schedule  LXXX)4

, 15,500
MFN 1 13
MFN
(modify) 2

Blbid., paras.203-218.
i} Schedule CXL . .1996

( )

1 DSU (The Understanding on Rules and Procedures Governing



16

3.2 5 ‘
3l 32 . .1969 (The Vienna
Convention on the Law of Treaties 1969)
59(1) 30(3)

Article 3.2 of DSU provides that :The dispute settlement system of the WTO is a
central in providing security and predictability to the multilateral trading system. The
Members of the WTO recognize that it serves to preserve the rights and obligations of
Members under the covered agreement, and to clarify the existing provisions of those a
agreements in accordance with customary rules of interpretation of public international law.
Recommendations and rulings of the DSB cannot add to or diminish the rights and
obligations provided in the covered agreements.



1

) 59(1) ' B
2
(Marrakesh Protocol)
59 (1)
28
28
59(1)
@ ()
1 (PART 1)
b Article 59(1) TERMINATION OR SUSPENSION OF THE OPERATION OF A TREATY

IMPLIED BY CONCLUSION OF A LATER TREATY :
1. A treaty shall be considered as terminated if ail the parties to it conclude a later
treaty relating to the same subject-matter and:
(a) it appears from the later treaty or is otherwise established that the parties
intended that the matter should be governed by that treaty; or
() the provisions of the later treaty are so far incompatible with those of the
earlier one that two treaties are not capable of being applied at the same time.



18

i (Country-Specific  Tariff Rate
Quotas)!?) 1 ' 1
MFN
WTO
(ground)
28
( )
( )
28
59
59
59 (1))
59 2
1a) 1 (b)

T7EC-Schedule LXXX, Part - Most Favoured Nation Tariff, Section |- Agricultural
Products, Section | B-Tariff Quotas. ( )



9

) 3003) , B
30 (3) 59
59
1994
1 . 1995
MFN
, MFN
30 MFN
MFN

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras. 29-30.
9 Article 30 (3) provides that APPLICATION OF SUCCESSIVE TREATIES RELATING
TO THE SAME SUBJECTMATE “When all the parties to the earlier treaty are parties also to
the later treaty but the earlier treaty is not terminated or suspended  operation under article
59, the earlier treaty applies only to the extent its provisions are compatible with those of the
later treaty.”



80

30(3)
1994 1
(b)D ‘ T0
1994 ) (modify)
2 28
1994
, 24
9 1994
) 31(3) 2
a
(General Rule of Interpretation) 31(3)(c)

DThe General Agreement on Tariff and Trade 1994 (* GATT 1994”) shall consist of :
the provisions of the legal instruments set forth below that have entered into force under the
GATT 1947 hefore under the date of entry into force of the WTO Agreement:

(1) protocals and certifications relating to tariff concessions;

2 Report of Panel on European Communities-measures affecting the importation of

certain poultry products, paras.31-33.



8l

2
‘ " (Global
Quota) (ordinary meaning)
(Philological)
1 2
(Tariff Agreement Committee) : .. 1947
MFN'
(Retaliatory Trade Measure)
28 4
(good faith)
28
: (prejudice)
2 Article 31 (3) (c) provides that : There shall be taken into account, together with the

context : (c) any relevant rules of interpretation law applicable in the relations between the
parties.



26
', (pacta sunt servanda)

(Non-Discrimination)

28
1 . .1994

MFN

13

13

82



83

32 DSU 59(1) 30(3)
3l
32.3 ;o ? 28 3
28 ? 2
(Country-

Specific Compensatory Adjustment)
28

28
(security) (predictability)
2
(CONTRACTING PARTIES)
. 3
(The Decision of the CONTRACTING PARTIES)
28 ( 26
1980 10 . .1980)
30 .. 1994

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras. 17-21.



28
Consideration)
3.24 13 pil
13
28
11
13
13
(MFN)
1 s

2bid., paras. 59-71.

28

(BANANA Il CASE)

13

84

(Commercial

13

28



85

13

13
1 2 13(1), 132

SThe Appellate Body on European Communities-Regime for the Importation, Sale
and Distribution of Bananas ( !/~ 27/ABIR), adopted on 25 September 1997,
para.190.Available from http//:www.wto.org.

B Article 13(2)(d) of GATT provides that:  applying import restricts to any product,
contracting parties shall aim at a distribution of trade in such product approaching as closely
as possible the shares which the various contracting parties might be expected to obtain in
the absence of such restrictions, and to this end shall observe the following provisions:

()  cases in which a quota is allocated among supplying countries, the
contracting party applying the restrictions may seek agreement with respect to the allocation
of shares in the quota with all other contracting parties having a substantial interest in
supplying the product concerned.  cases in which this method is not reasonably
practicable, the contracting party concerned allot to contracting parties having a substantial
interest in supplying the product shares based upon the proportions, supplied by such
contracting parties during a previous representative period, of the total quantity or value of
imports of the product, due account being taken of any special factors which may have
affected or may be affecting the trade in the product. No conditions of formalities shall be
imposed which would prevent any contracting party from utilizing fully the share of any such
total quantity or value which has been allotted to it, subject to important being made within
any perscribed period to which the quota may relate.


http://www.wto.org

(1) ( by agreement)
.. 1993
1994
13:2 (d)
@
( by allocation on the basis of past performance)
2 13
(Representative Period)
1991-1993 (Reference Period)
( )
13:2(d) :
(Supply Countries) ‘ " (Suppliers with

Substantial Interest)
1
(Commission Regulation (EC))  1431/94 13



Period)

()

132 (d)

132 (d)

WTO

(Non-Discrimination)

13

13:2(d)

87

13:2 (d)
WTO
28
13: 2 (d)
7,100
(Representative



7,100

13:2 (d)
325 10 J
10 !
10
WTO
10
3
(Banana Case ll) 1

10

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras. 140-144,



10 () 1009

(Official Journal)

3.2.6 2

28

% Ibid., paras. 145-150.

B

89

10

10
10

(refect)

(Marrakesh Protocal)



WTO

21 ()

(legislative Requirement)

(extra charge)

1431/94

(economic transaction)
2.1( )

(concession)
2

24 9
(ran counter) 2

(uneconomic quantities)

2.1()

(legislation™'



(mandatory legislation)

MEN

321 3

® |bid.1paras.151-154,

(speculative charge)

91



measure)

. .1997

(Banana Case Il

. .1995-1996

(internal measure)

92

(border



1431/94 1 "
(Applications for Import Licenes)

1244195 ( 2775/75)"

3

3.2.8 (Nullification) (Impairment)
K|
28 13 10
3

gl

3.3 2

) (Terms of Reference)

(Terms of Reference)
(Covered Agreement)®
T/DS69/2

Ibid., para.15.
3 Ibid., para.16.
2 lbid., paras. 155-171.
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3
11
1994
3L(3)(c)
28 4
72 DSU '
"3
28 1994
32 DU ‘
WTO
b
Ibid., para.4.

JArticle 7.2 of Understanding on Rules and Procedures Governing the Settlement of
Dispute provides that :“Panels shall address the relevant provisions in any covered
agreement or agreements cited by the parties to the disputes.”

3 Article 3.2 of Understanding on Rules and Procedures Governing the Settlement of
Dispute provides that  The dispute settlement system of the WTO is a central element in
providing security and predictability to the multilateral trading system. The Members



9%

10.2 "
(Dispute Settlement Body: DSB)

"D

(The Working Procedures) 3

, 10 , (override)

recognize that it serves to preserve the rights and obligations of Members under the covered
agreement, and to clarify the existing provisions of those agreements"

K3 Article 10.2 of Understanding on Rules and Procedures Governing the Settlement
of Dispute provides that : Any Members having a substantial interest in a matter before a
panel and having notified its interest to the DSB (referred to in this Understanding as a “third
party”) shall have an opportunity to be heard by the panel and to make written submissions
to the panel. These submissions shall also be given to the parties to the dispute and shall be
reflected in the panel report.”



9%

) 28 g
28 2
(level of compensation) (precatory)
28 2
! ,
28
1 13
.. 1948 "
28
%I
28 (unwinding)
(substitution) MFN (MFN Basis of Concessions)
28 2 MFN
1 13
" (global quota) 15,500 "

WTO

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras.160-161.



97

28
(BANANA CASE Il

’ 3
) 13 2

13 ,, (BANANA CASE

0 “3
, 13 2(d)
! 13
13

HV

* |bid., para.163.



) 2 3
(Tariff Treatment)
2
Contemplated) "
T0
3
1
28

Ibid., paras.169-170.

98

(legitimate expectation)
(bound item)

2 5
(Treatment

WTO

4 Marrakesh Agreement Establishing the World Trade Organization provides that:
Being desirous of contributing to these objectives by entering into reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other barriers
to trade and to the elimination of discriminatory treatment in international trade relation,



2 5
( -violation) 23 1 (b)
332
) 13
13:2 ()
1
(BANANA Case Ill)
13 13:2 ()
(fully - utilized”
132 () "

99

51,00

132 ()

13:

132 ()



100

) (Nullification) (Impairment)
1 (prima facie)4 38
D
34
12 .. 1998
(final report)
3 1 Mr. Wilhem Meier 2

Mr. Peter May ~ Ms. Magda Shahin

Prima facie - afact presumed to be true unless disproved by some evidence to the
contrary. (Henry Cambell Black and others .Black' Law Dictionary , sixth edition (St. Paul,
Minn: West Publishing Co., 1990), p.1189.

D Article 3.8 of Understanding on Rules and Procedures Governing the Settlement of
Dispute provides that  cases where there is an infringement of the obligations assumed
under a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. This means that there is normally a presumption that a breach of
the rules has an adverse impact on other Members parties to that covered agreement, and in
such cases, it shall be up to the Member against whom the complaint has been brought to
rebut the charge.



34.1 (Oilseeds Agreement)434
3
1) '
2)
28 il
2
3) 28

) WTO

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras. 196-202.
MAward by the Arbitrator on Canada/European Communities Article XXVIII Rights,
BISD 375/80, para.84. Available from http:/fwww.wto.org.

101
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3.4.2 !
(Relationship between Oilseeds Agreement and EC-Schedule LXXX)%&

28 4
.. 1962
15,500
28
.. 19804
. .1980
2
2 15,500

Report of Panel on European Communities-measures affecting the importation of

certain poultry products 1paras.203-207.
4

102



.. 1994

28

103

28

30 .. 1994

32
59(1) 30(3)



104

3.4.3 28 &
31(1)
(ordinary
meaning)
28
0207.41.10, 0207.41.414 0207.4171. " ' ! (A Global Annual Tariff

Quota) 15,500 :

a

) (ordinary meaning of the terms)

p " (global quota)
(covering a variety of tariff lines)
MFN

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras.208-218.



(universal),

annual tariff quota)

) 1
13
2
1)
Conference)

MFN

31(1)

(comprehensive), ~ MFN

28 2

(general council)

1 13

105

(general),
"(global
MFN 1
28
(Ministerial
16 18

B Article 16 of Marrakesh Agreement establishing the World Trade Organization
provides that : Except as otherwise provided under this Agreement or the Multilateral Trade
Agreements, the WTO shall be guided by the decisions, procedures and customary



MFN
1955

2
(potato starch)

WTO

MFN

(cereal starch)® (potato flour)
(Benelux)®
13 "9
MFN 13

: . MFN" (MFN Commitment)
15,500

practices followed by t he CONTRACTINF PARTIES to GATT 1947 and the bodies
established in the framework of GATT 1947.

Y

(Benelux)

9 Report of Panel on German Import Duties on starch and Potato Flour by the
CONTRACTING PARTIES on 16 February, BISD 3S/77, para.7.Available from

http:/www.wtQ.org.

106
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107

MFN (MFN Commitment) MFN "
28 2
28

28

) 28 (Preparatory Work of Article 28)

32

3 Article 32 provides that Recourse may be had to supplementary means of
interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of Article 31.
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28 (Preparatory
Work of Article 28)
(Tariff Commitment) MFN 28
(Tariff Agreement Committee)

.. 1047
2 MFN
, WTO
MFN
1 13
28
3.4.4 13
() WTO
13
. 13 2(d) o

13
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() ,
Newsprint®
(precedent)
(Newsprint) 500,000 .. 1984
15
(European Free Trade Association)3
15 EFTA
EFTA (Free Trade Agreement)
(A Preferential Agreement)
MFN EFTA
"5
Newsprint
: 15,500
Newsprint
Newsprint EFTA
Panel Report On Newsprint, adopted on 20 November 1984, available from
http:// www.wto.org
B European Free Trade Association (EFTA) .. 2503
(
3 2542,  23)

* Panel Report On Newsprint, para. 55.
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110

(Agreement Minute)* Newsprint
MFN ,
Newsprint EFTA MFN
Newsprint
13:2(d)
13
3.4.5 10 )
10
10
Underwear®

Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras.267-270.
% Report of Panel on United States-Restrictions on Imports of Cotton and Man-made
Fibre Underwear from Costa Rica, adopted on 25 February 1997, "/ 24/R.Available from
http:/www.wto.org


http://www.wto.org

11

10
10
10

34.6 2 1 5

(extra charge)

21 ()

347 3

Italian

5Report of Panel on European Communities-measures affecting the importation of
certain poultry products, paras.271-272.
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Agricultural machinery

3.4.8 (Nullification) (Impairment)®

131

WTO

Ibid., para. 274 cited in report ~ Panel on Italian Discrimination Against Imported
Agricultural machinery, adopted on 23 October 1958, BISD 75/60, para.11.
* bid., para.293 .



113

35 ®

. .1998

Bacchus 2
El-Naggar  Feliciano

351 (Oilseeds Agreement)

a

28

Report of Appellate Body, European Communities-measures affecting the
importation of certain poultry products(WT/DS69/ABIR) ,13 July 1998 available from

http:/lwww.wto.org
& Ibid., paras.7-9.
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114

28
MFN
%
a
1) (identified) (relevant
part of the agreement)
2) (ordinary meaning)
3) " " (global annual tariff quota)
4)
28
28 1 WTO

* |bid., para.26.
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MFN 28
352 28
(¥ 28
3l
1 13 1 13
28 28
' " (Country
Specific Package of Compensatory Adjustment)
28 (lex specialis)
28 2
28
64 28

28

lbid, .paras. 10-12.
Ibid., paras.27-28.



13

353

(EC-Schedule LXXX)

Ibid., paras.13
lbid-, para.29.

MFN

1994

b

28

28 2

28

28

13

13 1994
(lex generalis)

28

28

116



&
13 132 (d)
13
13
13
B 13
WTO
MEN
13
132 (d)
3

Ibid., paras.14-15.
®lbid., paras.30-32.

13

WTO
(erga omnes obligations)

MFN

13: 2(d)
(Supplying  Countries)"

117



118

(other category)

3.54 11 DSUD

0 il DSU

24

Article 11 of Understanding on Rules and Procedures Govering the Settlement of
Dispute provides that : The function of panels is to assist the DSB in discharging its
responsibilities under this Understanding and the covered agreements. Accordingly, a panel
should make an objective assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and conformity with the relevant
covered agreements, and make such other findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in the covered agreements. Panels
should consult regularly with the parties to the dispute and give them adequate opportunity
to develop a mutually satisfactory solution.

TReport of Appellate Body on European Communities-measures affecting the

importation of certain poultry products, paras.36-37.



119

) 28 2

3) 28
(country-specific tariff-rate quotas)

MEN
(void)
MFN 2 ,
MFN
28 , MEN 1 13
28 2%
45 2%
1

(Custom Union)
(Free Trade Area)
MFN



MFN

MFN

36

3.5.5

3003)

361

1 bid., paras.38-40.
2Ibid., paras.68-75.

28

28

WTO

120

MFN

WTO

59 (1)
3.2

13 28
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28
28 3
28 3
) 10
(a specific company) (@
specific shipment) (measures of
general application) 10
(shipper)
10
)
59(1)
30(3)
13 28 ,

(covered agreement) 1



122

28 '
13
362 B
WTO 1 3 13 1994
13:2(d) 19%
(fully utilized)
(full benefit)
ar
31l [
59(1) 30(3)
1947 1994 / WTO

(Marrakesh Protocol)

Blbid., paras.65-67.
#1bid., paras.77-85.



123

1994

28 1947

1 2 DSU

WTO 1947

, WTO 1A
(legal instrument) WTO
32
3.7.2 ' (EOSchedule LXXX)
3

) chedule LXXX

(The Exlusive or Non-exclusive Character of the Tariff-Rate Quota for frozen
Poultry Meat in Schedule LXXX)%

10 32  DSU

3 1 Most-Favoured-
Nation-Tariff), 1 : 1B

B |hid., paras.87-95.
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3 15,500
15,500
1 1
MFN (Most-Favoured-Nation-Tariff)
MFN
0207.41.10, 0207.41.414 0207.41.71. "(A Global Annual
Tariff Quota) 15,500 4
13
13
. .1947 : " (global annual)
(Supplying countries)
Newsprint *
3684/83
1 " (global quota)

(a global annual tariff quota)
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13:2 (d)
13:2 (d) 13:2 (d)
(seek agreement)
13 (
13:2 (d) 2 L 2.
)
13:2 (d)
) 13 19947
MFN 1 13
28
1 13

United States - Restriction on Imports of Sugar

® |bid., paras.96-102.
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‘ 2
(acts yielding rights)
MEN
13 EC-Banana
(concessions)
3
1 13
1 13 1994
DAY Ak
28
1 13

28 2



127

28
1947
1 13 1994
) ' 13 19947
(Treatment of Non-Members under Article XIll of the GATT 1994)
13:2 (d)
e 13:2 (d)
13
13
(Others Category)

m Ibid., paras. 103-108.



17 6 )
B 1Ir 13  DSU
"B
13
3.7.3 10 19948)
10

10
(measures of general application)
(specific company)
(specific shipment)
10

BArticle 17 (6) of DSU provides that : An appeal, shall be limited to issues of law
covered in the panel report and legal support as it requires.

PArticle 17 (13) of DSU provides that : The Appellate Body may uphold, modify or
reverse the legal finding and conclusions of the panel.

8 Report of Panel on Panel on European Communities-measures affecting the
importation of certain poultry products, paras. 109-116.
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10
1994

3.74 11 DSUd

WTO EC-Measures Concerning Meat
and Meat Products (Hormones)

'@

Measures Affecting Imports of Footwear, Textiles, Apparel and Other

ltems &
(an abuse of discretion) | il

Ibid., paras.131-136.

& Report of Appellate Body on EC-Measures Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R,WT/DS48/ABIR,16 January 1998, para.133.Available from
http:/fwww.wtQ.Qrg.

8Report of Appellate Body on Argentina-Measures Affecting Imports of Footwear,
Textiles, Apparel and other Items, WT/DSS6/AB/R, 27 March 1998, para.81-86. Available

from http:/www.wtQ.Qrg.
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1
(The Judicial Economy)

United
States-Measure Affecting Imports of Woven Wool Shirts and Blouses from India

’ 11 Dsu

11 DSu

n DSV

"Report of Appellate Body on United States- Measure Affecting Imports of Woven
Wool Shirts and Blouses from India WT/DS33/ABIR, 25 April 1997, p.18. Available from
hitp:/lwww.wto.org.


http://www.wto.org

28

AWIANTAUAUIINY 1A D
CHuLALoNGKORN UNIVERSITY

131



132

.. 1990 (Panel on
Oilseeds)

. 1991 '

. .1992

.. 1990



( )
2
. .1992
hectare
. .1994
28
20

133

28

Blair House Agreement

10
2 5128

. 1993

15,500



. 1995

. .1997

. 1998

.. 1998

13

28

WTO

MFN
13

134



	บทที่ 3 : กรณีพิพาท ประเด็นข้อโต้แย้ง และคำตัดสินของคณะกรรมการวินิจฉัย ข้อพิพาทในคดีพิพาทเนื้อไก่ระหว่างบราซิลกับสหภาพยุโรป
	3.1 ที่มาและประเด็นปัญหา
	3.2 ประเด็นข้อโต้แย้งของคู่กรณี
	3.3 ประเด็นข้อโต้แย้งของคู่กรณีฝ่ายที่สาม
	3.4 คำตัดสินของคณะกรรมการวินิจฉัยข้อพิพาท
	3.5 ประเด็นและข้อโต้แย้งอุทธรณ์ที่สำคัญในชั้นองค์กรอุทธรณ์
	3.6 ประเด็นข้อโต้แย้งของคู่กรณีฝ่ายที่สามในชั้นองค์กรอุทธรณ์
	3.7 คำตัดสินขององค์กรอุทธรณ์


