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Thesis Measures to Protect The Holder of Rights over Leasehold Asset from Revocation
of Fraudulent Act in The Bankruptcy Cases

Researcher ~ Ms. Nongnapat Boonyawat

Field of Study Master of Laws Program in Finance and Tax Laws

Advisor Dr. Sumaporn Manason, Lecturer

This individual study is aimed to study the problems arising from the cancellation of the
juristic acts on the ground of fraud and the enable of any creditor to have an advantage over
other creditors in section 113-section 116, which there are a plenty number of cases that the
Receiver has filed the motion to the court for cancellation of fraudulent acts or the enable of
any creditor to have an advantage. This causes damage to a third party and it may also occur to
the holder of rights over leasehold asset according to the Rights over Leasehold Asset Act B.E.
2562.

Therefore, the writer presents the analysis result of the operation problems of the rights
over leasehold asset that caused from the criteria of cancellation on the ground of fraud and the
enable of any creditor to have an advantage over other creditors, according to the Bankruptcy
Act B.E. 2483 as follows:

1. The problems of the criteria of cancellation on the ground of fraud, according to the
Bankruptcy Act B.E. 2483, section 113 and section 114, in case the owner of immovable property
transfers the rights over leasehold asset to the person who has been unjustly enriched and the
third party without paying remuneration, which he or she can do under ministerial rule no. 12 (1),
but the rights over leasehold asset, section 13 and section 14 provide the protection for the third
party who acts in good faith, pay remuneration and has already registered in good faith. This
shows the inconsistency. Therefore, if the owner of immovable property is bankrupt, the Receiver
has the power to manage the debtor’s property and can apply by motion, to the Court for
cancellation.

2. The problems of the criteria of cancellation on the ground of fraud, according to the
Bankruptcy Act B.E. 2483, section 115 and section 116, the person who has been unjustly
enriched and the third party have the burden of proof that they acquired in good faith, pay
remuneration, and have already registered in good faith. In this case “in good faith” means not
knowing that the owner of immovable property is in debt and has acted with the intent that it
would be prejudicial to the creditor, which means that the term has the narrower meaning than

good faith under the Rights over Leasehold Asset Act, section 13 and section 14.
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LUIAALNEINUENTNO19D9Iun15 IgUsLlevdanadnnsunswalua1ausena
KAZAIIALUNITZTUIUNTITAUNMUNEANAZANY
AUNMUNBEANUTTINA

a Qd"l

3.1 WUIAALNEINUANSN19D9lunN15 IdUsEleviannadansunsndlunisdsene

esandnuazuarndnnisvesdndaunsesv Uy ginsngdadndn.m 2562
Lildfinsdyaalilungmnedisssma JalidaunsaiifodsvesuurfiAveaieadang
TusnsuszmanndIoudiouls eg19lsfa ganwildduninilefnwansussiansing q Tdnvusi
TndifeeivansiigndnislivsdleniluedmdundnduisUsems smindssdvsvecsymalnedy
flanmagennnin nanie ¥ivetedmnsuninddaunsatilvannzfeunonansiaies
dewienseninaudming warawsalouningdanslhdundnussiunistisenil anansavi
dAnssulaefidmeuuny vielidaneuunuild nasnaunislimnuduasesdiuleuansidy
‘Uﬁﬂamﬂuaﬂﬁﬁé’ﬂwmzummqﬁ’ué’mmLﬁzhLL‘UUﬁLﬂwamssmﬂé’mqwazﬂixmmm%mﬁmﬂaa
hfianssuluguuuuvesmsviitennasludaya ot N13ANYINYNUIEFNUTENA TuunilFaduy
n1sfnyniisuiAssdunisminuaansnisldvssloviainedimisunsng lneyefnuwliiuds
muwmiieulazuansaiuresdnuarnsldans Sulseansen fil

3.1.1 UsemeAdenge

ngusneivheanudiudszritaduesiidulasgitn (landlord-tenant
relationship : tenancy) éWamntulussuuneuseuaed lulssnasingudasyanaiafifissuy
FenuuuuguUNAnAun (a feudal social order) wazfivnwnsnssududadondnluniseasvgia
(an agrarian economy) vldinwdunsndaduiidfayuaznssudndlufinuduladendnlunis
ﬁmumsuu%ul,l,azgmzmﬁmu

Tusgnined A.e.1967 - A.7A.2002 Useinasgengulain1sufsussuu
nsIenIdIuarnsteeiiduliiuaoTu (the modern leasehold system) Tnsfingviane
MAgatos ldun ngmuneUfsuansnsidn a.a. 1967 (the Leasehold Reform Act 1967) ngwiang
n1IAne A.A. 1980 ag A.f. 1985 (the Housing Acts 1980 and 1985) ﬂammaﬁwaﬂﬁﬁwag
WL A.f. 1987 (the Landlord and Tenant Act 1987) nguineUfsuansnisiinisiavziaznis
ﬂ'@uuﬁ"qwﬁmﬁaﬂ A.A. 1993 (the Leasehold Reform, Housing and Development Act 1993)
nVIENTINAVETILLALUfFUAMENNTIAN (the Commonhold and Leasehold Reform Act 2002)
LAZNMUIENISIAYE A.A.2004 (the Housing Act 2004)'%

(1) UszLanvasdnsnisdn lufidunguunening a.a. 1925 (Law of
Property Act 1925) vasUszineadsnguuasiiad wisdnsluifuesnidu 3 Ussian léud

196 drrinnguane ddnnuauisnsidian, wseswUygRningdsdns w.e.2562, wih (25) - (26).
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n. Freehold naefie nssuanslunfuiiunis Tnelumidsininu
fawanadsegvield nssudnsianaimdunswedns (right in rem %38 real property)

4

NITUANT (title) TALau wazarunsadeuglalunain (marketable) lW1vesnaudoldy &

Y

&l

I ¥

fiavSusiiiesdife (exclusive) ag1aanu1n (absolute) waghifitouly (unconditional) lunAuiiu

warnssNAnsAInanamsannvenludimemlame (heritable)

el @unsdnssuanaLineTa (FreeHold) Tsrueandundnuseiu
N3Nl

. Leasehold #u1889 ANSN15111%4308NTATDUATDINITHN

UseTeviiludidy (right of possession and use of the land) wildsaudanssudns (ownership)
avsmaniinuduansiiannsadereiuldlunain suvanimsddsdianudssauaudiSaun
Tuuseine Common Law luszazusnsiadednsnisidnszezena (leasehold) Qﬂﬂﬁ’lﬂﬂi%a
n3suAnEiavaluTiau (Freehold) egnsifitfoasddsy Tuvasifierfuauisaliagnduneuun
(rental yield) geszuiduanmnnniinisasmuusznndy

NN5WUAUSELNNVDIANTNSLUINT0ENTATOUATRINTSVINUTE e
Tuiduanusa wuadu 4 Yszian Toun

~ Tenancy foe a term of years absolute winea AV
finstwuaqaiudusazgaduaaresninalitaian

- Periodic tenancy nanede Fymiinidnisdedymyilae
Saluddensuszeznaiitnualy

- Tenancy at will nuneda dyeynarfidldinisivuanan n1s
1 FyyndiazinalideduluiFes uniadyyheladonilaansanulszasdazonidndaa
w%aﬂgwmaﬁmumiﬁﬁzgzméuma

- Tenancy at sufferance W3® Hold-over tenancy Mu18 84

[N

FRNSInTeuAToITIAUegTEnINd I muaaLds uidusseziiainoudidiigirzsunses

[

Tieantuaniifunenand Tussesiailiinagaesdneaginudyynauenie

p81915An1U 28LR I Leasehold Property LAAR1ANTISHAY
LWIAMUAAYBINYMUNENINE (Property Law) waznguunadayay (Contract Law) widn@nsn1sia
vosfiazilu “yAradvns” (right in personam %3e personal property) wilunsdifiansnisigng
AINRUALIATYID LLazﬁmhﬁ%w%ﬁﬂLﬁumﬂuﬁﬁulué’wmmﬂu@ﬁammﬁméiuﬁﬁuimaﬁﬁaulm
(conditional ownership) 3aifieviusgleviilaednisdifaian ﬁqﬁﬂﬁﬁw%mav&hﬁuﬁgaﬂ'wmq
wisusRauaransntandemeiuldadedy “nssuavsluiian nefideuls Ao

v [ ] | 1

n. {A1198A9318 “Angn” (ground rent) Fsenaidulluiou wie

Y
¥ o

WWunasemeusunlennaslinuiiyn

Y
. {iinaglesuansasesnsetegondeldusslovtianifuiiu udiiies
dienngluszeziamlanmue
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. ;ﬁﬁLﬁﬂé’ﬂﬂﬂﬁﬂiﬁuﬁméiuﬁau uazdnsasauatasn1TvinUTelevil
Iuﬁﬁuﬁménﬁ%ﬂé’umL%umauﬁwaqﬁﬁu%ﬂﬂ%ﬂLﬁamufﬁ’mumwmmmmé@@ﬂ?jammia%
daaulainazthfinuluviussleviognadu videay vrenalifiiuiy (lease extension) 3ol
FaunAls

uaﬂf\]’lﬂéjﬁﬁa%%ﬂ’]ilﬁd Tufiduszarusadniunisiiuselewi
fuadamsumingmaliuds danunsathansnisundundnusziunsgtulaonisdiues
(Mortgageability) ¢ usiaziidaunnasiunssuansiinuinnsad ?ﬁn%mimhﬁ?wﬂuw%’w&?ﬁuﬁgam
d@elunsoudutian (Wasting Asset) %wzﬁﬂﬁgamamm dlesreznanludygyntianasaudy
“Aug” wasilodauginsuiivun HI1UBaZESUT DI ABITATUINYAAIYDIANTNTLY
AuvReldeE9gNADs
A. Commonhold nu18d¢ nssudndsauluiesyn a1a3ga
annsauennstenssuansoonliifudiu 4 Tnsudazdusznoudenssudnsluninddiuyana

warnssuansIInlunswgaIunals (common areas)

(2) n'liﬁ'law%n']smi'flﬂLf]uwé'nﬂizﬁ'umiﬁﬁuiﬂﬂmia‘i'maa

(leasehold mortgage financing)

Tud 1925 Uizmﬂé’aﬂqwlé’ﬁzgzﬁaﬂgwm8171'Lﬁ'8’aﬁ’u1/1%’wé§uimjﬁwm
Taglduseniald The Law of Property Act 1925 Saflunguaneangdnuaisnusiagldmmuniieardiy
nssuesdnEnsnedemIunswetulugl SedayalAlilu The Law of Property Act 1925 Section
86 Mode of mortgaging leaseholds.'”’ wuseandu 2 Useiam fe

- M3IueImunanAulusIIY (equitable mortgages) Ao n1slou
TngnsuanaanuilagdnudavselagUsenevasrdy i luiinuuig

108 B9 ALt

- N331UBINUNY MUY (legal mortgages/legal charges)

% % A o o v aa A ad ¥ 1 . I Ay
wanUseiumunuuingringmmualaeyile 2 35 fie 35n15le1934 (Sub demise) {un1sAg
Wigsuineagimindinugnnlussesaiiuiveu neldReulaveanslaoeufiu Welinis
Fsenilasuniuead lngagaasdunitssesanudya e wiitegelaeiian 1 7' uayls

Charge (Charge by the way of legal mortgage) LJun1sdussdnsnisiinlnedsnsvindunidede

07 The Law of Property Act 1925 “Section 86 (1) A mortgage of a term of years absolute shall only be capable of being
effected at law either by a subdemise for a term of years absolute, less by one day at least than the term vested in the
mortgagor, and subject to a provision for cesser on redemption, or by a charge by deed expressed to be by way of legal
mortgage; and where a licence to subdemise by way of mortgage is required, such licence shall not be unreasonably
refused:

Provided that a first mortgagee shall have the same right to the possession of documents as if his security had been
effected by assignment...”

18 99300 gunn$ed, “mstduiuesdnsnisiedaniunindmunsy vy iRnsnedmnsunsndiiondvenssuuas
QAENVNTTU W.A. 2542,” (eiinusuTyandimansumdangn avdvdfmans augdinmans Rnansalumingtds,2558),
% 109 - 110.

109 The Law of Property Act 1925 “Section 86 (2) (b) The term to be taken by a second or subsequent mortgagee shall be
one day longer than the term vested in the first or other mortgagee whose security ranks immediately before that of the
second or subsequent mortgagee, if the length of the last mentioned term permits, and in any case for a term less by one

day at least than the term expressed to be assigned....”
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Useiiuns1ans 13en31 Deed tneadyauanaanuvindyyidiuesdnsnisiniierdunisyseiu

9
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F158illaufinesiin1sENaUNITATEUATEINSNE nSelaunssudns Tudmilivseiulag Charge

fangnazlasudrsenilneudnillaivseiu wasgniansdsdumiansnddutueglugusinesnii

iy nsdihedwnumsngluduedvinisdnlaeds Charge ulinaglildfidnuandugsudiues
e mides uwingranedlannualigiuiuedeeds Charge agluaonusiinglisunnuduases
warilenianlasumageienninudeme (Remedies)'™

(3) 83 waznthvesgiuazgliin

WIYeedISUnINgazin Nnuvem Lo iR lnen155ey

Y
(Y] [

TnUszaernsdn , BvSuasntfivesliuazi it uazszesianlunsvidyyi deedaaas
3

A7)

[ 1

zyteannaswanaieiuliniy “dennainisiyn” lave1vasssytedynylnadauds (express
provisions) #38lagUiene (implied provisions) Al# 19U Temnaslifigndsneuresluanind
winzauwnnsuegendevesiyyuu (Human decency) , Tonnasliifigndanslunslasudoaus
PeLdununsn %’amﬂaﬂﬁ;limhmamaa%fw?iqﬂqﬂa%wmaﬂuﬁaumhimhja‘hL‘Tﬁluﬁawaayﬁgm;ﬂﬁ
L3N LLazmmmﬁﬂﬁﬂwﬁm%mﬁalé’mﬂ%@ﬂqﬂa%’woﬁ’aﬂdnié’, Jannaalyaursawingnale
(sublease) w3atannaslianunsalouansnisn (assignment) Wudu uraznsyyinisswdunis
sumuansveudvesedumnsunsnglile wu mngiazasennsiniuluedwnsuning Tufifu
‘1'7iLszhmaiuizammﬁLézi"mzéfaqhiﬂswuﬁqaw%mm;ﬂﬁlﬁﬁ'ﬂuizsmmﬁlﬁ%’uﬁu“l

(4) nsiAdRYsyYn

dlefinsindadiszereuagldiinisihaninsngissezen
TdundnuszAunisiiulaenisiiues masuaamaﬁméf’fyzyﬂLezhﬁﬁuLLazmamaqmiﬁmﬁ@mwL‘Eu{jﬁﬂw
ansnisluilundndseiutu doudmansznuseninetu fady Tunsdlffinnsdavindayaibug
Adyinagldtedyynimyliludyy s eaavinludyy i Todyqyfiay (Subordination, Non-
Disturbance and Attornment Agreement) : SNDA) weneanundnatiuniasnsmn wennasiudy
A158291UY IRa1AUNSNEANTLazANTTANUIRS f]Iumﬁi’]mﬁ’ummLﬁsmaﬁmmﬁmﬁu
seradmiug | dhvesedniaming Qugiuedd Aldidanud) fidh wasdivtsvesgnil

ﬁy'q‘ifIuﬂizﬁﬁL%’Waﬂaé’wﬁw%wﬁugmw}’ﬁﬁmﬁmywﬁﬂizﬁuﬁ
Lz inldansdansndirues (forecloser right) audarsussaznatedudivesfinuaulng

s

YIHRYAUTIBAY D1INTENUNSHLTTRUANSMIINTIveAdy s ludyiau 9 Mieites?

QU AR

119 The Law of Property Act 1925 “Section 87 (1) Where a legal mortgage of land is created by a charge by deed expressed
to be by way of legal mortgage, the mortgagee shall have the same protection, powers and remedies (including the right
to take proceedings to obtain possession from the occupiers and the persons in receipt of rents and profits, or any of
them) as if—

(a) where the mortgage is a mortgage of an estate in fee simple, a mortgage term for three thousand years without
impeachment of waste had been thereby created in favour of the mortgagee; and

(b) where the mortgage is a mortgage of a term of years absolute, a sub-term less by one day than the term vested in the
mortgagor had been thereby created in favour of the mortgagee..”

1 dinnguang ddnnuavisnsidian, wseswUyginingdedns w.e.2562, v (25) - (26).

12 dg ey, wih (27).



41

aeli AaladnsUgRnguaneanednyaldnysiu lnen1siivue

11N IUNISLE 881NN EL SN IALENEL AN S U UDIENS NS0 FINISUNS WO AU

(%

yssenudsvnaiiedlivanuseiudaadalu!® el

54

- The law of property Act 1925

7N 1 o

NTAUNINELYT ELY1Y29 (Under lessee) H3UT1u0lAgITng

Y Y
[ |

191939 (Mortgage by demise) #3055U1U83lAe35A15 Charge Usengiradyeyd1vsedanas

e
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- The common Law Procedure Act
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Fuantedmnsunindvetowsnazldiin1s Mortgace 18
nsnednswienindaunazlouludadvslusmind Favaendulunmunuimguivesngvunsusiay
$5 Usznausenginmueivesiguaznguineviludundn va1e3gldamungranemungmanein
A28 Uniform Residential Landlord And Tenant Act (URLTA) %38 Model Residential Landlord-

Tenant Code '*°

(2) nrsvansnasnlUidunanysziu Taen1sanuezdesllanuae
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13 9536 egsum%’a@msﬁqﬁuﬁmaqﬁw%msLﬁdwaﬁwﬁw%’wémuwisiwﬁfyzgaﬂmﬂhaé’i’wﬁw%’wﬁLﬁawwﬂ%ﬂimLLax
QUANNTTU WA 2542, Wi 111,

114 993m4 qfum%’a@msﬁ’aﬁuﬁwuaa%m‘ﬁmsLsdwaﬁ’qm‘%w%’wémmwssswﬁ’zgzﬁﬁmsLﬁzj"laﬁ’aﬂm‘%w%’wéuﬁamfﬁ%m‘smas
QUANMNTIU WA 2542, i1 114 - 115,

115LegaL Information Institue, Landlord-Tenant Law [Online], https://www.law.cornell.edu/wex/landlord-tenant_law

116 Fmna Tan1 Tnapsd dila waednsde Semns, “mMsthavsmsnedamsuningludundnUsy R unstisenl,” nsansinms
wvedudaisuedy atudumaniuaruyeans U7 52007 1 (UNTIAN-lWEBY 2558): i 207,
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7 Alvin L. Arnold and Myron Kove, Lease Transections involving the improvement of landlord’s property - Reducing

equity with leasehold mortgage[Online], October 2020.
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n. deyinseeze (bail emphytéotique) §Q§®a§1uﬂizLﬂmmaq
droit rural (nguaneni1sinens) InedyaAliluuszaianguunenisinunsuasn1sussaanimea
(Code rural et de la péche maritime) Fauslinmsn La51-1 f9 L.451-14
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anunludygiisinunsnssy
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angluiuiiiieniseysnvuazimuililasild wiazveldredlomauanseviosiulufiasiay
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120 grsirUsznnidonlulannasnuliidu

- MANFIUVDIA YYD
pg19dulnduluny untydAliludszaanguuisunstasndvdludesdygnet fe vindu
nilsensemenanla wenani dSuradedimaniwnsiuiamilonfuseinnillagianiz Seni le

Tribunal paritaire des baux ruraux 3f38g1 Tribuanl d’instance

18 o o o - - o wm oy gm s o Y
drlinngrune d1inwansnTdiant, wizsslyaAnSngsdns w.A.2562, w1 (28).

119 Code rural et de la péche maritime
“article L451-1 Le bail emphytéotique de biens immeubles confére au preneur un droit réel susceptible d'hypotheque ;
ce droit peut étre cédé et saisi dans les formes prescrites pour la saisie immobiliére

Ce bail doit étre consenti pour plus de dix-huit années et ne peut dépasser quatre-vingt-dix-neuf ans; il ne
peut se prolonger par tacite reconduction.”
120 dnrinnguane ddnauavisnsidian, weeswUyliningddns w.e.2562, v (29).
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9. deyy L Nen15Neas1e (bail & construction)
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a¥redsvgnadasuuiuiivesdfliign dndhfiquatnumingiiads nglddadliluvssma
nguuBnIseaiIsuaziiinede (Code de la construction et de Uhabilitation) #auAx1A37
L251-1 9 L251-9 Ingmnsednsll “ninedns” uwngiinunediunsdlvasdyaa edmnsuning
s8av817 Risquasnwvmingauiidliedluan winasnszoziiandn wazfvunlidyadidl
sregiai 18 - 99 U

(2) Ensuazntiivasidnuazelig

n. deysydnszezend (bail emphytéotique'??)

Y 1
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- gn59@nSH “ninedns” wiloadwsuning Faldfmuald

12 FaupneanInd ey Y I TodIRTUNSWIUNGN
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Auinfiavsilu “yaradns”

- fmsadnSarunsathodamnumindignludueals usll
annsarnluele

- fnsadvBanansathodmdumsndnluindsld Tnedyan
A Ay Y IRTENagN TR RN TUN TG naenszaznaitnualiludyagngae®

- ANs9ENSa1u1saUTuUTe eviu nIedawUas naenauly

Usglevuaneadwmnsunsnglaog1adudn
N159152ALYN

AuindninigszAngidunseamauunulueg19duniuus
ANANU

121 Code de la construction et de Uhabilitation
“Article L251-1 Constitue un bail a construction le bail par lequel le preneur s'engage, a titre principal, a édifier des
constructions sur le terrain du bailleur et a les conserver en bon état d'entretien pendant toute la durée du bail.

Le bail a construction est consenti par ceux qui ont le droit d'aliéner et dans les mémes conditions et
formes.

Il est conclu pour une durée comprise entre dix-huit et quatre-vingt-dix-neuf ans. Il ne peut se
prolonger par tacite reconduction.

Toutefois, lorsque le bail prévoit une possibilité d'achat du terrain par le preneur dans le cadre d'une
opération d'accession sociale a la propriété dans les conditions prévues par la section 1 du chapitre Ill du titre IV du livre
IV du présent code et que le preneur leve l'option, le bail prend fin a la date de la vente, nonobstant les dispositions du
troisieme alinéa.”

122 fsndwiiinanatwinin fle emphyteusis vaneds n1sUgnans wislldulanguaneiingmnenisguitenisugnasne 39
FuduseddmnmnFumea iesanlunwinfumadall “ngmnensigiitentsgnaine” (bail a conctruction) wensnan
123 Code rural et de la péche maritime Article L451-1
124 Code rural et de la péche maritime

“Article L451-2 Le bail emphytéotique ne peut étre valablement consenti que par ceux qui ont le droit d'aliéner, et

sous les mémes conditions, comme dans les mémes formes.”
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- gnsadnsanunsaindnsnisiinludiueals uazanuisadiues

deanaseniauaiula'?

125 Code rural et de la péche maritime
“Article L451-7 Le preneur ne peut opérer dans le fonds aucun changement qui en diminue la valeur.

Si le preneur fait des améliorations ou des constructions qui augmentent la valeur du fonds, il ne peut les

détruire, ni réclamer a cet égard aucune indemnité.”
126 Code rural et de la péche maritime
“Article L451-8 Le preneur est tenu de toutes les contributions et charges de ['héritage.

En ce qui concerne les constructions existant au moment du bail et celles qui auront été élevees en
exécution de la convention, il est tenu des réparations de toute nature, mais il n'est pas obligé de reconstruire les
batiments, s'il prouve qu'ils ont été détruits par cas fortuit, par force majeure ou qu'ils ont péri par le vice de la
construction antérieure au bail.”

Il répond de lincendie, conformément a l'article 1733 du code civil.”

127 Code rural et de la péche maritime

“Article L. 451-3  La preuve du contrat d'emphytéose s'établit conformément aux régles du code civil en matiére de
baux.

A défaut de conventions contraires, il est régi par les dispositions suivantes.”
128 Code de la construction et de !’habilitation
“Article L251-3 Le bail a construction confere au preneur un droit réel immobilier.

Ce droit peut étre hypothéqué, de méme que les constructions édifiées sur le terrain loué ; il peut étre

saisi dans les formes prescrites pour la saisie immobiliere.
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STELLIAN Tifruassesnan | ldfruassesiian 18-99% 3-30¢

Le preneur peut céder tout ou partie de ses droits ou les apporter en société. Les cessionnaires ou la
société sont tenus des mémes obligations que le cédant qui en reste garant jusqu'a l'achévement de 'ensemble des
constructions que le preneur s'est engagé a édifier en application de larticle L. 251-1.

Le preneur peut consentir les servitudes passives indispensables a la réalisation des constructions prévues

au bail.”

129 o o o w a a U wa U fa a a o
Wmﬂﬂ{]‘ﬁu’]& muﬂ\‘ﬂuLa‘UWSm‘i”gﬁuﬁﬂl Wi%iﬂ%umiyﬁ%iWéaﬂﬁ%ﬁ W.A.2562, AU (31).

130
Code de la construction et de ["habilitation

“Article L251-2 Les parties conviennent de leurs droits respectifs de propriété sur les constructions existantes et sur les
constructions édifiées. A défaut d'une telle convention, le bailleur en devient propriétaire en fin de bail et profite des

améliorations.”
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Recommendations 87 - 89'** fail
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- UENLNEUILTINIIFE (Objective criteria)

WuFeamsoduarudelnevilulunisfinnsun w ganssuty
Anneluszernamemsiedeasdonielsl wWu Snshesnssunidluszesnm 6 Weu deuduazans
vidonsatueulwihlufidmunlivieli 1wu Wumsleulnefidmeuununiel , mneuununisieu
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132 |29 iy, weh 189.

1% Asudafuaf NTENTIYASTIY, WUIMNITINNYMINEANAYAIEYBIAMYNTINITNITIIAILNYNANENITATTENTNUTHNALKA
anUsp T AUNCITRAL) (uumty3: U3s avfinswiuRsueudiuaads $1fn), uth 191.

3% UNCITRAL Recommendations 87 - 89

“Purpose of legislative provisions

The purpose of avoidance provisions is:

(a) To reconstitute the integrity of the estate and ensure the equitable treatment of creditors;

(b) To provide certainty for third parties by establishing clear rules for the circumstances in which transactions occurring
prior to the commencement of insolvency proceedings involving the debtor or the debtor’s property may be
considered injurious and therefore subject to avoidance;

(c) To enable the commencement of proceedings to avoid those transactions; and

(d) To facilitate the recovery of money or assets from persons involved in transactions that have been avoided.”

1% Asudafuaf NTENTIYASTIY, LUIMNNITINNYMINEAAYAIEVBIAMYNTINITNITIIAILNYNNENITATTENTNUTHNALKA
anUseanAUNCITRAL), ¥t 190 — 195.
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%3 The Insolvancy Act 1986 “Section 238 (4) For the purposes of this section and section 241, a company enters into a
transaction with a person at an undervalue if—

(a) the company makes a gift to that person or otherwise enters into a transaction with that person on terms that
provide for the company to receive no consideration, or

(b) the company enters into a transaction with that person for a consideration the value of which, in money or
money’s worth, is significantly less than the value, in money or money’s worth, of the consideration provided by the

company.”
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. The Insolvancy Act 1986 “Section 339 (3) For the purposes of this section and sections 341 and 342, an individual

enters into a transaction with a person at an undervalue if—

(@) he makes a gift to that person or he otherwise enters into a transaction with that person on terms that provide for
him to receive no consideration,

(b) he enters into a transaction with that person in consideration of marriage [F2or the formation of a civil partnership], or
(€) he enters into a transaction with that person for a consideration the value of which, in money or money’s worth, is
significantly less than the value, in money or money’s worth, of the consideration provided by the individual.”
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WIAIFIUAING,” W 295 — 296.
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196 The Insolvancy Act 1986 “Section 239 (4) For the purposes of this section and section 241, a company gives a
preference to a person if—

(a) that person is one of the company’s creditors or a surety or guarantor for any of the company’s debts or other
liabilities, and

(b) the company does anything or suffers anything to be done which (in either case) has the effect of putting that
person into a position which, in the event of the company going into insolvent liquidation, will be better than the position
he would have been in if that thing had not been done.”
197 The Insolvancy Act 1986 Section 340 (3) For the purposes of this and the next two sections, an individual gives a
preference to a person if—

(a) that person is one of the individual’s creditors or a surety or guarantor for any of his debts or other liabilities, and

(b) the individual does anything or suffers anything to be done which (in either case) has the effect of putting that
person into a position which, in the event of the individual’s bankruptcy, will be better than the position he would have
been in if that thing had not been done.
1 guisu SoulnAnsuasanizdide, “enuatuauysel Tsen53se13ee lassnsensysunmssaduaiauazanelmdulunny
WIAIFIUAING,”, WL 296 - 298
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7. madisrunafiansanduasesyananisuendigaiauaglisianis
Iﬁm%mﬁiﬁwﬁl (in good faith and without notice of the relevant circumstances) laglwdiuy
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ﬂiﬂi@uﬂwﬁﬁﬂmﬂaw%’ws‘]ﬁué’mﬁum'ﬁﬁaam%’mﬁ (Fraudulent
Trading) wazn1slounsnddulagliyaumenguung (Wrongful Trading) Fonsaeansdllammualng
g uignuiisae!®
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% The Insolvancy Act 1986 “Section 341 (4) A transaction entered into or preference given by a person who is
subsequently adjudged bankrupt on a petition under section 264(1)(d) (criminal bankruptcy) is to be treated as having
been entered into or given at a relevant time for the purposes of sections 339 and 340 if it was entered into or given at
any time on or after the date specified for the purposes of this subsection in the criminal bankruptcy order on which the

petition was based.”
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(2) UssinAanigelaisnd

novuneduaralsvesanizeiu3ni (The Bankruptcy Code) dslu
Chapter 5 laglaue1anni1sd1Agues The Unifrom Fraudulent Transfer Act 1964 (UFCA)
a4 TnedaaAlilu Section 548 lddaRlinsafaunsafinaaunisnseyidiAefunsneauls
vidaufinnouldlaglinguuneindenadeaa (Fraudulent Transfer Law) winidunsdifdniiouly
Tu section 544 visil iedumsasenuidesuliumdmiiganiagldamnsovanismiauds
sorsmile Tnensdnéredromninddulneionunlfidmiideme violhimiselasenis
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1. nMsnszvinifianvaziliunisdena
The Bankruptcy Code Section 548 @snsauusls 2 dnwaly e

1. n1sdeaalagud (Actual Fraud) 1un1sfiansanananulnasnaes
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ﬁlmizmumiﬁmzma mnwudmnwﬁiéﬂauw%’wéﬁﬂmaﬁwmm%’auﬁu ﬁﬂﬁaﬁ%’ﬂ M ERPRDGIM
ﬂﬁ]mseuaamumaaﬂaul,tm ‘mammswlmmmﬂwmvmamwawwmﬂamum mmivmﬁwmu
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- nsdingnuilldsuameuunuilimuizay wu Junisleulaeldd
Amauwny w3e Wumsleuiildsuameuunuliaauyarvominddu vie WJunmslilaeiaum way
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2. mydenalnenaveangmuie (Constructive Fraud) Wunisdeaalaenis
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wusle 2 Usznis Ao

- gaﬁwﬁaaﬂ"jwa&amﬁLLﬁa%uﬁuaums (Less Than Reasonably
Equivalent Value) Lfluﬂ'iajﬁgﬂwﬁié’%’umamammuﬁaaLﬁuammi Feforduusziduildnediu
Tudurna Tnemu “Section 548 (a) (1)(B) (i) received less than a reasonably equivalent value
in exchange for such transfer or obligation; and..” #1193 %aﬁhﬁlﬂ/hl,ﬁwﬁ'ua&maungama

150 The Bankruptcy Code Section “548 (a) (1) The trustee may avoid any transfer (including any transfer to or for the
benefit of an insider under an employment contract) of an interest of the debtor in property, or any obligation (including
any obligation to or for the benefit of an insider under an employment contract) incurred by the debtor, that was made

or incurred on or within 2 years before the date of the filing of the petition, if the debtor voluntarily or involuntarily”
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GeNLLmﬂmﬂﬂU UFCA Section 5 ( Vlﬁlsﬁmm ‘Fair Consideration” #u1884 ?i’lmammuﬁwi%ﬁﬁm
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WU TuAR Durrett v. Washinton Nat’l Ins. @nale
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patnsegay 70 ¥8931A19a1n (Fair Market Value) %dlnjﬁa’ngﬂwﬁlﬁ%’uﬁwauLmummaumi
Tdifulunundn reasonably equivalent value Wadl n1sfiansmnannsiainanadu deudl

151

nsidsunlatlunuaninvesaswgia ' deldu Fdldanansaidiuuimfininwiveseaundu

ussvingulsvnnsdl Yuegiunaeiidavesmanazdaifinsweuasugialugisiaiiy

- mseglunmgnliaunsadiseniila (nsolvent)

D— eze

flazfesvelifinnounisdeantuardesanunsnfigailéinlurne
nseyidRnssutiu aﬂwiﬂuwwﬁﬁué’uwum U aﬂwuaEfl,um’;z'i‘?‘ilaiamﬁaﬁﬁwﬁlﬁ NI0NIa
ﬁgﬂwﬁﬁaﬂwsuuﬁ uiﬂamLf\]mmwmlmmmumammmmm Inganunsafigaiila 2 nsdl e
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MvguiFnantiediu asdtulédn nisdeaalnows (Actual Fraud) tu
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Anwane (Constructive Fraud) iissusgnuillésudhsgviitesninyaefiufamuauaisuazogly
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[ Ag7]

o Legal Information Institue, Landlord-Tenant Law [Online], https://www.law.cornell.edu/wex/landlord-tenant_law

132 The Bankruptcy Code Section “548 (c) Except to the extent that a transfer or obligation voidable under this section is
voidable under section 544, 545, or 547 of this title, a transferee or obligee of such a transfer or obligation that takes for
value and in good faith has a lien on or may retain any interest transferred or may enforce any obligation incurred, as the
case may be, to the extent that such transferee or obligee gave value to the debtor in exchange for such transfer or
obligation.”
133 The Bankruptcy Code Section “550 (b) The trustee may not recover under section [1] (a)(2) of this section from—

(1) a transferee that takes for value, including satisfaction or securing of a present or antecedent debt, in good faith,

and without knowledge of the voidability of the transfer avoided; or
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1% Section 550 Liability of transferee of avoided transfer'>*
2. MaLinaaunSIAlUSBUL Uil (Preference)

ngvuiesduazatelddinuandnnisitdaenisliiuieuidind
(Preference) o bilnetlunisthudnanusiniisusuveus milunldduiiiondYaymnisugsiu
flostadudrsevilveadmifudununguuneuns Aldudn “First in time is first in right” w3
Gont lasunreuiavsneu Fuilidmidensdunsilesiostsduafionfugnuilitelinuiians
¢$uthsgnilioudmilsedu wilunsdifignuiliduyeeafifiviiFuduiuiniy deudiulé gnaudi
yiiaulidomeiazdrssnilitudmieguds fudu Wodunstemdoussadmilimas a4
twidnanuifisssureadmiuldvedy

pruvdnnisdinaaunisliiuToudini (Preference) fnasifinduain
nsfignuithianunsoflagdrsenilitudnilinney Sudenfagdrseniliunidminglamonis
feoraduyarafifinnuduiuslngdadugnuil vieduyaeaiionaneliiinuaysslovdiugnnils
Tuewian viedudmiliddvdnatugnud Ssnmaifinnounstiuisudmilluefnazssfinnsan
faanuvesgnuildudefgadiiianuniaglndmisevisnelaldiuisudminedundeld
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mstrspuilumamsdendldfeidunsliisudwidld mndunislousrszalddnslufionis
paUnfinieldanelunisgsfariald’™ Ky wauveadmidsuleunazinuveainiozidy

(2) any immediate or mediate good faith transferee of such transferee.”
13% The Bankruptcy Code Section “550 (a) Except as otherwise provided in this section, to the extent that a transfer is
avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a) of this title, the trustee may recover, for the benefit of the
estate, the property transferred, or, if the court so orders, the value of such property, from—
(1) the initial transferee of such transfer or the entity for whose benefit such transfer was made; or
(2) any immediate or mediate transferee of such initial transferee”
155 The Bankruptcy Code Section “547 (c)The trustee may not avoid under this section a transfer—

(2) to the extent that such transfer was in payment of a debt incurred by the debtor in the ordinary course of business

or financial affairs of the debtor and the transferee, and such transfer was—

(A) made in the ordinary course of business or financial affairs of the debtor and the transferee; or
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agdls Aldihunfigadl Weswnningusvasdvengmnenisiinasunstiiuseudmnd (Preference)
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(1) $998 “n15tau” (Transfer) NUNEDY NFINVUIINSNIFUNINUA
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Tunsndaune

(2) n¥afdosfigarilouluniy Section 547 (b) *° Tviasuyn

1
p=~1

23AUSENOU Mall

- m%’w5ﬁuﬁiau<ﬁaqL?Jum%’wéﬁmaﬂqﬂwf (Property of Deptor)

- mslewnindauliundmi vieilousslomiveadni (to or
for Benefit of Creditor)

- Jumsteuflenilfifiegrouvosgnuil (Antecedent Dept)
nane umsleuluyaniifignuiiiegon

- BunsTeulurnsfignuileglunneilionadissnild (Made
while the debtor was insolvent)

Hunisleuludassrezinaniinguuiefivun (While
Preference Period) utniilu 2 nsdife svazanfinnounisliuieudmiiduyananisluses
anuil 018ty 90 Yu - 1 T Yureugnuilidignszuiunsduarans wazszszaniinnounsdiyana
duitlaliyaranieluvesgnui n1elu 90 5’uﬁaugﬂwﬁﬁ’hdﬂizmumié’uazmEJ

- msleusidesilfidmidansaniniy (Preference Effect)
Sofundnmsdduvesnsiiuseudmi Ae msvilidmiiavsatunidu (Improvement In -
Position) Tasmsiuieuifisunswgaudid wilagldsulunsdiifnisTonuselovdlunindau waznsdl
fimsleudananindmildsuusslonifuduvdold

1% AR SOUTHERN FOODS GROUP, LLC AND DEAN INTELLECTUAL

PROPERTY SERVICES I, INC. fiu3w Dean Foods Company duilugnuiiluaiduazansléviinis
Tudnuasilaodunisdentaufintutudmidsedu 4 fdanddrvsuasianuzmaasugia
TndidesfuidmialalugBuiu venandduasssldimins aulubundnussfumsddutulusa

(B) made according to ordinary business terms;

The Bankruptcy Code Section “547 (b) Except as provided in subsections (c) and (i) of this section, the trustee may,

based on reasonable due diligence in the circumstances of the case and taking into account a party’s known or
reasonably knowable affirmative defenses under subsection (c), avoid any transfer of an interest of the debtor in
property—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made—
(A ') on or within 90 days before the date of the filing of the petition; or
(B) between ninety days and one year before the date of the filing of the petition, if such creditor at the time of

such transfer was an insider; and”
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- MsErsERiimensaUng (Ordinary course of business)
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A &
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nanUsenu (Purchase money Security Interests) A® ﬂ’liﬁ’lﬁaﬁyﬂﬁguL?Uﬁuiﬂaiﬁgﬂwﬁaa
w%’wé%uﬁ?ul,ﬁwé’ﬂﬂwﬁ’uluﬂ'151/‘1’%@@7ﬁguLﬁu Imaqﬂwﬁé’fmLﬁuaﬂ%’ﬂiﬂwﬁmﬂwé’ﬂﬂizﬁu
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ndnUseiulu vienstrsgnildmiunsleuln eidunisduaseadmiilldvenedudeliun
qﬂwﬁmﬂiuﬁgammLmﬂmﬁﬂaau Section 547 (c) (4)

-ndnUseiuasoy (Floating Liens in Inventory or Receivables)
v mdnUseiundngauiiinluewan wardnsesintunsndlu Tdun dudnweas (nventory)
NBL3un304 (Receivables) Section 547 (c) (5)
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%Mmﬂuyjawfﬁaa%ﬁ ansdanuidlundenns ansdaunuasluaivT wnuieaany Wusu uailli
sauneansUselesilunanyseiu wagdndgnnusmIumANINYl Section 547 (c) (6)

. Mﬁium'ﬁaﬁfuayuamﬁ’ummm%“a (Domestic Support
Obligation) Section 547 (c) (7)

- mﬂauﬁ'ﬁaﬂaﬁ%ﬁﬂﬂaa (Small Transfer) Section 547 (c) (8)

(3) UssinAelSaiaa

ﬂgmmwam%"amatﬁuﬁ%adﬁ nuInEaNazate (droit de la failite)
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57 Jones & Associates, SOUTHERN FOODS GROUP, LLC AND DEAN INTELLECTUAL PROPERTY SERVICES I, INC.
https://rolandjones.com/southern-foods-group-llc-and-dean-intellectual-property-services-ii-inc/
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