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® Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 1 — Definitions

c) “Operator” means the person who was making use of the aircraft at the time the
damage was caused, provided that if control of the navigation of the aircraft was
retained by the person from whom the right to make use of the aircraft was derived,
whether directly or indirectly, that person shall be considered the operator. A person
shall be considered to be making use of an aircraft when he or she is using it personally
or when his or her servants or agents are using the aircraft in the course of their

employment, whether or not within the scope of their authority.
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® Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 18 — State Aircraft

This Convention shall not apply to damage caused by aircraft used in military,

customs and police services shall be deemed to be state aircraft.
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® Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 1 — Definitions

F) “Third Party” means a person other than the operator, passenger or consignor
or consignee of cargo; in the case of a collision, “third party” also means the operator,
owner and crew of the other aircraft and the passenger or consignor or consignee of
cargo on board the other aircraft.

' Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 3 — Liability of the Operator
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Redam

1. The operator is liable for damage sustained by third parties upon condition
only that the damage was caused by an aircraft in flight.
" Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties
Article 3 — Liability of the Operator
2. The operator shall not be liable for damages arising under paragraph 1 of this
Article to the extent that they exceed for each such third party (250 000 - 500 000)
Special Drawing Rights if the operator proves that:
a) such damages was not due to its negligence or other wrongful act or
omission or that of its servants or agents; or
b) such damages was solely due to the negligence or other wrongful act or
omission of another person.
Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties
Article 3 — Liability of the Operator
6. Damages due to death, bodily injury and damage to property shall be

compensable. Damages due to mental injury shall be compensable if caused by a
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' |nternational Civil Aviation Organization, “Agenda Item 3: Consideration of the
modernization of the Convention on Damage Caused by Foreign Aircraft to Third Parties
on The Surface, signed at Rome on 7 October 1952," working paper LC/32-WP3/-1
,15/12/03, p. 4.

' Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 4 — Events involving two or more operators or other persons
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1. Where two or more aircraft have been involved in an event causing damage to
which this Convention applies, the operators of those aircraft are jointly and severally
liable for any damage suffered by a third party..

2 Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 4 — Events involving two or more operators or other persons

2. If two or more operators are liable, the recourse between them shall depend on
their respective limits of liability and their contribution to the damage.

' Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 4 - Events involving two or more operators or other persons

3. No operator shall be liable for a sum in excess of the limit, if any, applicable to

its liability.
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2 Draft Convention on Compensation For Damage Caused by Aircraft to Third
Parties

Article 6 — Advance Payments

If required by the law of the State where the damage occurred, the operator shall
make advance payments without delay to natural persons who may be entitied to claim
compensation under this Convention, in order to meet their immediate economic needs.
Such advance payments shall not constitute a recognition of liability and may be offset

against any amount subsequently paid as damages by the operator.
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# Article 8 — Acts or omissions of victims

If the operator proves that the damage was caused, or contributed to, by an act
or omission of a claimant, or the person from whom he or she derives his or her rights,
done with intent or recklessly and with knowledge that damage would probably result,
the operator shall be wholly or partly exonerated from its liability to that claimant to the

extent that such act or omission caused or contributed to the damage.
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% (Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference)

Article 1- Definitions

E) “Operator” means the person who was making use of the aircraft at the time the
damage was caused, provided that if control of the navigation of the aircraft was
retained by the person from whom the right to make use of the aircraft was derived,
whether directly or indirectly, that person shall be considered the operator. A person
shall be considered to be making use of an aircraft when he or she is using it personally
or when his or her servants or agents are using the aircraft in the course of their
employment, whether or not within the scope of their authority. The operator shall not
lose its status as operator by virtue of the fact that another person commits an act of
unlawful interference.

% (Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference)

Article 1 — Definitions
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f) “An act of unlawful interference” means an act which is defined as an offence in
the Convention for the Suppression of Unlawful Seizure of Aircraft, signed at the Hague
on 16 December 1970, or the Convention for the Suppression of Unlawful Acts Against
the Safety of Civil Aviation, signed at Montreal on 23 September 1971, or any
amendment or Protocol thereto which is in force among the State Parties concerned.
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2 |nternational Civil Aviation Organization, “Agenda Item 3: Compensation for
damage caused by aircraft to third parties arising from acts of unlawful interference or

from general risks," working paper LC/33-WP3/-1, 7/01/08, Appendix A p. A-1.
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*Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference
Article 4 - Limit of Liability
The liability of the operator shall not exceed for each aircraft and event:
[a) 750 000 Special Drawing Rights for aircraft having a maximum mass of
500 kilogrammes or less;
b) 1 500 000 Special Drawing Rights for aircraft having a maximum mass of
more than 500 kilogrammes but not exceeding 1 000 kilogrammes;
c) 3 000 000 Special Drawing Rights for aircraft having a maximum mass of
more than 1 000 kilogrammes but not exceeding 2 700 kilogrammes;
d) 7 000 000 Special Drawing Rights for aircraft having a maximum mass of
more than 2 700 kilogrammes but not exceeding 6 000 kilogrammes;
e) 18 000 000 Special Drawing Rights for aircraft having a maximum mass

of more than 6 000 kilogrammes but not exceeding 12 000 kilogrammes;
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f) 80 000 000 Special Drawing Rights for aircraft having a maximum mass
of more than 12 000 kilogrammes but not exceeding 25 000
kilogrammes;

a) 150 000 000 Special Drawing Rights for aircraft having a maximum mass
of more than 25 000 kilogrammes but not exceeding 50 000
kilogrammes;

h) 300 000 000 Special Drawing Rights for aircraft having a maximum mass
of more than 50 000 kilogrammes but not exceeding 200 000
kilogrammes;

i) 500 000 000 Special Drawing Rights for aircraft having a maximum mass
of more than 200 000 kilogrammes but not exceeding 500 000
kilogrammes,

i) 700 000 000 Special Drawing Rights for aircraft having a maximum mass
of more than 500 000 kilogrammes.]

*' Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference

Article 1 - Definitions

d) “Maximum mass" means the maximum certificated take-off mass of the aircraft,

excluding the effect of lifting gas when used.
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®2 |nternational Civil Aviation Organization, Agenda Item 3 : Compensation for

damage caused by aircraft to third parties arising from acts of unlawful interference or
from general risks, working paper LC/33-WP3/-1,7/01/08 ,Appendix A p. A-2.
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* Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference
Article 18 The Supplementary Compensation Mechanism
1. An organization named the Supplementary Compensation Mechanism is
established by this Convention. The Supplementary Compensation Mechanism shall be
made up of a Conference of Parties, consisting of the States Parties, and a Secretariat,
headed by a Director.
2. The Supplementary Compensation Mechanism shall have the following
purposes:
a) to provide compensation for damage according to Article 18, paragraph 1,
and financial support according to Articles 19, paragraph 2, and 26;
b) to make advance payments under Article 20, paragraph 1, and to take
reasonable measures after an event to minimize or mitigate damage caused
by an event, according to Article 20, paragraph 2; and

c) to perform other functions directly compatible with these purposes.
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% Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference

Article 19-Compensation

1. The Supplementary Compensation Mechanism shall, under the same conditions
as are applicable to the liability of the operator, provide compensation to persons
suffering damage in the territory of a State Party, regardless of the State in which the
operator had its principal place of business, or if it had no such place of business, its
permanent residence. Compensation shall only be paid to the extent that the total
amount of damages exceéds the limits according Article 4. Where the operator has its
principal place of business, or if it has no such place of business, its permanent
residence, in the State Party where the damage occurs, compensation shall only be
provided if that State Party has made a declaration according to Article 2, paragraph 2.

% Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference

Article 19-Compensation

2. The maximum amount of compensation available from the Supplementary
Compensation Mechanism shall be [3 000 000 000] Special Drawing Rights for each
event. Financial support given according to paragraph 3 and distribution of amounts
recovered according to Article 25, paragraph 2, shall be in addition to the maximum

amount for compensation.
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% Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference

Article 20 — Advance Payments and other measures

1. Subject to the decision of the Conference of Parties and in accordance with the
Guidelines for Compensation, the Supplementary Compensation Mechanism may make
advance payments without delay to natural persons who may be entitled to claim
compensation under this Convention, in order to meet their immediate economic needs.
Such advance payments shall not constitute recognition of a right to compensation and
may be offset against any amount subsequently paid by the Supplementary
Compensation Mechanism.

¥ Draft Convention on Compensation for Damage Caused by Aircraft to Third
Parties, In Case of Unlawful Interference

Article 20 — Advance Payments and other measures

2. Subject to the decision of the Conference of Parties and in accordance with the
Guidelines for Compensation, the Supplementary Compensation Mechanism may also

take other measures to minimize or mitigate damage caused by an event.
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