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# # 5585978734 : MAJOR LAWS
KEYWORDS: CONSUMER PROTECTION / COMPETITION / UNFAIR COMMERCIAL PRACTICES /
REVIEW / ONLINE CONSUMER REVIEW / CONSUMER OPINION / OPINION SPAM / ADVERTISING

NATTAWAN CHAROENRATTANAPORNCHAI: LEGAL MEASURES TO PROTECT THE
CONSUMERS FROM COVERT ADVERTISING IN ONLINE PRODUCT AND SERVICE
REVIEWS. ADVISOR: ASST. PROF. CHAYANTI GREIGARN, 274 pp.

Widespread advertising in online product and service reviews that do not disclose
the fact that they are advertisements and mislead the audience into believing that they are
written by real consumers, confuses the consumers. Such practice is deemed to be unfair to
consumers because it is deceptive and affects the consumer decision-making. It is also an

unfair trade practice and causes adverse effect to other business operators.

Upon studying Thai law on consumer protection against advertising, it is found that
there is no specific provision regarding covert advertising in online product and service
reviews. It leads to the popularity of this advertising method and affects consumer rights. This
advertising method also causes adverse effect to other business operators and it is deemed
to be unfair trade competition. However, the mean of unfair trade practices under Thai
competition law still lacks clarity. The guideline on unfair trade practices provided by the
Office of Thai Trade Competition Commission does not cover this advertising method.
Besides, such guideline is not regarded as law. In contrast, the laws of the United States, the
European Union, the United Kingdom, the Federal Republic of Germany, and the Republic of
Singapore provide that any advertisement that does not disclose the fact that it is an
advertisement and the advertisement that misleads the audience into believing that it is a
genuine review by a consumer is unfair to the consumers and illegal. And the laws of the
United States, the European Union, and the Federal Republic of Germany stipulate that it is

unfair to other business operators as well.

The researcher proposes that the Consumer Protection Act B.E.2522 (A.D.1979) be
amended. A statement or any other method of advertising that could mislead people into
believing that it is not an advertisement must contain the disclosure that it is an
advertisement for the sake of clarity. It is also proposed that section 29 of Competition Act
B.E.2542 (A.D.1999) be amended by granting power to regulate the ministerial regulations
recarding any other matters especially the covert advertising in online product and service
reviews. It is to clarify the scope of illegal business practices to business operators. In addition,
the guideline on unfair trade practices provided by the Office of Thai Trade Competition
Commission should be regulated as a ministerial regulation so that it becomes enforceable.
Other means of unfair practices should be added to the law so that it covers the covert

advertising in online product and service reviews as well.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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Audience Key Findings
FPercentage Change in Audience, 2011 to 2012
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Audio Magazines Newspapers MNetwork TV Local TV
Digital Cable -0.1 -01 -0.2
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3.1.2 The Commission’s Guides Concerning the Use of Endorsements and
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3.2.1 Unfair Commercial Practices Directive

ngLnainansvesannnglsuindensufialumemndudnladusssu 1éun
Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005

concerning unfair business-to-consumer commercial practices in the internal market %139

= o

Unfair Commercial Practices Directive (Directive) 1umm’13i8qﬂﬂ’mﬁﬂizmﬁmad

9
Directive atulll¥indTnguszasAlddsduuinisufiinianisangusenaugsianseyitse

¥

HUSLNA (business-to-consumer %38 B2C) MILAATUNBY 189 ©3058WI19NTTYINTINTTY

Y

nensdndulunisduasewmalselevivesiuilnalaense uazdunsodlunisdoulini s

va =

fidiugsiavesiutsiudululnsvoudengmane Directive ddnysiAfansufifmeandied
flsidussnililuanmsn 5% deifluinns 2% Wtmuadewmesdin trader” iefusznay
53fa AeyanasssuaniedfyanadengAnssunianisiaseunquianisnsgsiiile
Whvnefifgadestunsd g5ie inwelide viednTnvesmuies Muludanisnseies
yaradsagmeldgruavielunuvesiussneussia miiswilinsouaquifissudfusznou
g3fafihminiiluuuvesiteuddasuieyanadiviminiidusinates sninadusznoy
gsfauazfuslandenseriluunuvesfuszneugsfiare Wy funuiifutuaingusznou
gsfafievihnsnannudelavandufvesiuszneugsiaazegluiiemvesiusznoussialy

AU Directive § 9 nTeudA1ingUsenaugsnaved Directive © Guidance on the

°" Article 5 paragraph 1 of Unfair Commercial Practices Directive

* Article 2(b) of Unfair Commercial Practices Directive



63

implementation/application of Directive 2005/29/EC on Unfair Commercial Practices’
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” Singapore Code of Advertising Practice 2008: Advertisements should not contain or refer
to any testimonial or endorsement unless it is genuine and related to the personal experience of

the party who provided the testimonial or endorsement.
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1. NOVNNEYRIENIFaLNTM

1.1. Federal Trade Commission Act
Section 5
(@)(1) Unfair methods of competition in or affecting commerce, and unfair or

deceptive acts or practices in or affecting commerce, are hereby declared
unlawful.
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1.2. The Commission’s Guides Concerning the Use of Endorsements and

Testimonials in Advertising, 16 C.F.R. Part 255.0

FEDERAL TRADE COMMISSION
16 CFR Part 255

Guides Concerning the Use of Endorsements and Testimonials in Advertising

This document includes only the text of the Revised Endorsement and Testimonial Guides. To
learn more, read the Fedeml Register Notice at www.fic.gov/iopa/2009/10endortest.shim.

§255.0 Purpose and definitions.

(2)  The Guides in this part represent administrative interpretations of laws enforced by the
Federal Trade Commission for the puidance of the public in conducting its affairs in conformity
with legal requirements. Specifically, the Guides address the application of Section 5 of the FTC
Act (15 U.S.C. 45) to the use of endomsements and testimonials in advertising. The Guides provide
the basis for voluntary compliance with the law by adverisers and endorsers. Practices
inconsistent with these Guides may result in corrective action by the Commission under Section 5
if, after investigation, the Commission has reason to believe that the practices fall within the scope
of conduct declared unlawful by the statute,

The Guides set forth the general principles that the Commission will use in evaluating
endorsements and testimonials, together with examples illustrating the application of those
principles. The Guides do not purport to cover every possible use of endorsements in advertising.
Whether a particular endorsement or testimonial is deceptive will depend on the specific factual
circumstances of the advertisement at issue.

(b)  For purposes of this par, an endorsement means any advertising message (including verbal
statements, demonstrations, or depictions of the name, signature, likeness or other identifying
personal characteristics of an individual or the name or seal of an organization) that consumers are
likely to believe reflects the opinions, beliefs, findings, or experiences of a party other than the
sponsoring advertiser, even if the views expressed by that party are identical to those of the
sponsoring ad vertiser. The party whose opinions, beliefs, findings, or experience the message
appears to reflect will be called the endomser and may be an individual, group, or institution.

(¢)  The Commission intends to treat endorsements and testimonials identically in the context
of its enforcement of the Federal Trade Commission Act and for purposes of this part. The term
endorsements is therefore generally used hereinafier to cover both terms and situations,

(d)  For purposes of this pan, the term product includes any product, service, company of
industry.

(g)  For purposes of this part, an expert is an individual, group, or institulion possessing, as a
result of experience, study, or training, knowledge of a particular subject, which knowledge is
superior to what ordinary individuals generally acquire.
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Example 1@ A film critic’s review of a movie is excerpted in an advertisement. When so
used, the review meets the definition of an endorsement because it is viewed by readers as
a statement of the critic’s own opinions and not those of the film producer, distributor, or
exhibitor. Any alieration in or quotation from the text of the review that does not fairly
reflect its substance would be a violation of the standards set by this part because it would
distort the endorser’s opinion. [See § 255.1(b).)

Example 2: A TV commercial depicts two women in a supermarket buying a laundry
detergent. The women are not identified outside the context of the advertisement. One
comments to the other how clean her brand makes her family’s clothes, and the other then
comments that she will try it because she has not been fully satisfied with her own brand.
This obvious fictional dramatization of a real life situation would not be an endorsement,

Example 3: In an advertisement for a pain remedy, an announcer who is not familiar o
consumers except as a spokesman for the advertising drug company praises the drug's
ability to deliver fast and lasting pain relief. He purports to speak, not on the basis of his
own opinions, but rather in the place of and on behalf of the drug company. The
announcet’s statements would not be considered an endorsement.

Example 4: A menufacturer of sutomobile tires hires a well-known professional
automobile racing driver to deliver its advertising message in television commercials. In
these commercials, the driver speaks of the smooth ride, strength, and long life of the tires.
Even though the message is not expressly declared to be the personal opinion of the driver,
it may nevertheless constitule an endorsement of the tires. Many consumers will recognize
this individual as being primarily a racing driver and not merely a spokesperson or
announcer for the advertiser. Accordingly, they may well believe the driver would not
speak for an automotive product unless he actually believed in what he was saying and had
personal knowledge sufficient to form that belief. Hence, they would think that the
advertising message reflects the driver’s personal views. This attribution of the underlying
views to the driver brings the advertisement within the definition of an endorsement for
purposes of this part,

Example 5: A television ad vertisement for a particular brand of golf balls shows a
prominent and well-recognized professional golfer practicing numerous drives off the tee,
This would be an endorsement by the golfer even though she makes no verbal staiement in
the advertisement.

Example 6: An infomercial for a home fitness system is hosted by a well-known
entertainer. During the infomercial, the entertainer demonstrates the machine and states
that it is the most effective and easy-to-use home exercise machine that she has ever tried.
Even if she is reading from a script, this statement would be an endorsement, becau se
consumers are likely to believe it reflects the entertainer’s views.

Example 7: A television advertisement for 2 housewares store features a well-known
female comedian and a well-known male baseball player engaging in light-hearted banter
about products each one intenids to purchase for the other. The comedian says that she will
buy him a Brand X, portable, high-definition television so he can finally see the sirike
zone. He says that he will get her a Brand Y juicer 50 she can make juice with all the fruit



and vegetables thrown at her during her performances. The comedian and baseball player
are not likely to be deemed endorsers because consumers will likely realize that the
individuals are not expressing their own views,

Example 8: A consumer who regularly purchases a particular brand of dog food decides
one day to purchase a new, more expensive brand made by the same manufacturer. She
writes in her personal blog that the change in diet has made her dog’s fur noticeably softer
and shinier, and that in her opinion, the new food definitely is worth the extra money. This
posting would not be deemed an endorsement under the Guides,

Agsume that rather than purchase the dog food with her own money, the consumer gets it
for free because the store routinely tracks her purchases and its computer has generated a
coupon for a free trial bag of this new brand. Again, her posting would not be deemed an
endorsement under the Guides.

Agsume now that the consumer joins a network marketing program under which she
periodically receives various products about which she can write reviews if she wants to do
so. If she receives a free bag of the new dog food through this program, her positive
review would be considered an endorsement under the Guides.

§255.1 General considerations.

(a8)  Endorsements must reflect the honest opinions, findings, beliefs, or experience of the
endorser. Furthermore, an endorsement may not convey any express or implied representation that
would be deceptive iff made directly by the advertiser. [See §§ 255.2(a) and (b) regarding
substantiation of represeniations conveyed by consumer endorsements,

(b)  The endorsement message need not be phrased in the exact words of the endorser, unless
the advertisement affirmatively so represents. However, the endorsement may not be presented
out of context or reworded so as to distort inany way the endorser’s opinion or experience with
the product. An advertiser may use an endorsement of an expert or celebrity only so long as it has
good reason to believe that the endorser continues to subscribe to the views presented. An
advertiser may satisf'y this obligation by securing the endorser’s views at reasonable intervals
where reasonableness will be determined by such factors as new information on the performance
or effectiveness of the product, 2 material alteration in the product, changes in the performance of
competitors’ products, and the advertiser’s coniract commitments,

()  When the advertisement represents that the endorser uses the endorsed product, the
endorser must have been a bona fide userof it at the time the endorsement was given,
Additionally, the advertiser may continue to run the advertisement only so long as it has good
reason 1o believe that the endorser remains a bona fide user of the product. [See § 255.1(b)
regarding the “good reason to believe™ requirement. ]

(d)  Advertisers are subject to liability for false or unsubstantiated statements made through
endorsements, or for failing to disclose material connections between themselves and their
endorsers [see § 255.5). Endorsers also may be liable for statements made in the course of their
endorsements.
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Example 1: A building contractor states in an advertisement that he uses the advertiser’s
exterior house paint because of its remarkable quick drying properties and durability. This
endorsement must comply with the pertinent requirements of Section 255.3 (Expert
Endorsements). Subsequently, the advertiser reformulates its paint o enable it o cover
exterior surfaces with only one coat. Prior to continued use of the contractor’s
endorsement, the advertiser must contact the contractor in order to determine whether the
contractor would continue to specify the paint and to subscribe to the views presented

previously.

Example 2: A television ad vertisement portrays 2 woman seated at a desk on which rest
five unmarked computer keyboards. An announcer says, “We asked X, an administrative
assistant for over ten years, to try these five unmarked keyboards and tell us which one she
liked best.” The adverisement portrays X typing on each keyboard and then picking the
advertiser’s brand. The announcer asks her why, and X gives her reasons. This
endorsement would probably not represent that X actually uses the advertiser’s keyboard at
work. In addition, the endorsement also may be required to meet the standards of Section
255.3 (expert endorsements ).

Example 3: An ad for an acne treatment features a dermatologist who claims that the
product is “clinically proven” to work., Before giving the endorsement, she received a
write-up of the clinical study in question, which indicates flaws in the design and conduet
of the study that are so serious that they preclude any conclusions about the efficacy of the
product. The dermatologist is subject to liability for the false statements she made in the
advertisement. The advertiser is also liable for misrepresentations made through the
endorsement. [See Section 255.3 regarding the product evaluation that an expert endorser
must conduct. ]

Example 4: A well-known celebrity appears in an infomercial for an oven roasting bag
that purportedly cooks every chicken perfectly in thirty minutes. During the shooting of
the infomercial, the celebrity watches five attempts to cook chickens using the bag. In
each attempt, the chicken is undercooked after thirty minutes and requires sixty minutes of
cooking time. In the commercial, the celebrity places an uncooked chicken in the oven
roasting bag and places the bag in one oven. He then takes a chicken roasting bag from a
second oven, removes from the bag what appears to be a perfectly cooked chicken, tastes
the chicken, and says that if you want perfect chicken every time, in just thirty minutes,
this is the product you need. A significant percentage of consumers are likely to believe
the celebrity’s statements represent his own views even though he is reading from a script.
The celebrity is subject to liability for his statement about the product. The advertiser is
also liable for misrepresentations made through the endomsement.

Example 5: A skin care products advertiser participates in a blog advertising service. The
service matches up advertisers with bloggers who will promote the advertiser’s products on
their personal blogs. The advertiser requests that a blogger try a new body lotion and write
areview of the product on her blog. Although the advertiser does not make any specific
claims about the lotion’s ability to cure skin conditions and the blogger does not ask the
advertiser whether there is substantiation for the claim, in her review the blogger writes
that the lotion cures eczema and recommends the product to her blog readers who suffer
from this condition. The advertiser is subject to liability for misleading or unsubstantiated
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representations made through the blogger’s endorsement. The blogger also is subject to
liability for misleading or unsubstantiated representations made in the course of her
endorsement. The blogger is also liable if she fails to disclose clearly and conspicuously
that she is being paid for her services. [See § 255.5.]

In order to limit its potential liahility, the advertiser should ensure that the advertising
service provides guidance and training to its bloggers concerning the need 10 ensure that
statements they make are truthful and substantiated. The advertiser should also monitor
bloggers who are being paid to promote its products and take steps necessary to halt the
continued publication of deceptive representations when they are discoverad.

§ 2552 Consumer endorsements.

(a8)  Anadvertisement employing endorsements by one or more consumers about the
performance of an advertised product or service will be interpreted 2s representing that the product
or service is effective for the purpose depicted in the advertisement. Therefore, the advertiser
must possess and rely upon adequate substantiation, including, when appropriate, competent and
reliable scientific evidence, to support such claims made through endorsements in the same
manner the advertiser would be required to do if it had made the representation directly, Le.,
without using endorsements. Consumer endorsements themselves are not competent and reliable
scientific evidence.

(b)  Anadvertisement containing an endorsement relating the experience of one or more
consumers on a central or key aftribute of the product or service also will likely be interpreted as
representing that the endorser’s experience is representative of what consumers will generally
achieve with the advertised product or service in actual, albeit variable, conditions of use.
Therefore, an advertiser should possess and rely upon adequate substantiation for this
representation. If the advertiser does not have substantiation that the endorser’s experience is
representative of what consumers will generally achieve, the advertisement should clearly and
conspicuously disclose the generally expected performance in the depicted circumstances, and the
advertiser must possess and rely on adequate subsiantiation for that representation.'

' The Commission tested the communication of advertisemenis containing testimonials
that clearly and prominently disclosed either “Results not typical™ or the stionger “These
testimonials are based on the experiences of a few people and you are not likely to have similar
results.” Meither disclosure adequately reduced the communication that the experiences depicted
are generally representative. Based upon this research, the Commission believes that similar
disclaimers regarding the limited applicability of an endorser’s experience o what consumers
may generally expect to achieve are unlikely to be effective.

Nonetheless, the Commission cannot rule out the possibility that a strong disclaimer of
typicality could be effective in the context of a particular advertisement. Although the
Commission would have the burden of proof in a law enforcement action, the Commission notes
that an advertiser possessing relinble empirical testing demonstrating that the net impression of
its advertisement with such a disclaimer is non-deceptive will avoid the risk of the initiation of
such an action in the first instance.
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(c)  Adveriisements presenting endorsements by what are represented, directly or by
implication, to be “actual consumers™ should utilize acual consumers in both the audio and video,
or clearly and conspicuously disclose that the persons in such advertisements are not actual
consumers of the advertised product.

Example 1: A brochure for a baldness treatment consists entirely of testimonials from
satisfied customers who say that after using the product, they had amazing hair growth and
their hair is as thick and strong as it was when they were teenagers. The advertiser must
have competent and reliable scientific evidence that its product is effective in producing
new hair growth.

The ad will also likely communicate that the endorsers’ experiences are representative of
what new users of the product can generally expect. Therefore, even if the advertiser
includes a disclaimer such as, “Notice: These testimonials do not prove our product works,
You should not expect to have similar results,” the ad is likely to be deceptive unless the
advertiser has adequate substantiation that new users typically will experience results
similar to those experienced by the testimonialists.

Example 2: An advertisement disseminated by a company that sells heat pumps presents
endorsements from three individuals who state that after installing the company’s heat
pump in their homes, their monthly utility bills went down by $100, $125, and $150,
respectively. The ad will likely be interpreted as conveying that such savings are
representative of what consumers who buy the company’s heat pump can generally expect.
The advertiser does not have substantiation for that representation because, in fact, less
than 20% of purchasers will save $100 or more. A disclosure such as, “Results not typical”
or, “These testimonials are based on the experiences of a few people and you are not likely
o have similar results” is insufficient to prevent this ad from being deceptive because
consumers will still interpret the ad as conveying that the specified savings are
representative of what consumers can generally expect. The ad is less likely to be
deceptive if it clearly and conspicuously discloses the generally expected savings and the
advertiser has adequate substantiation that homeowners can achieve those resulis. Ther
are multiple ways that such a disclosure could be phrased, e.g., “the average homeowner
saves $35 per month,” “the typical family saves $50 per month during cold months and $20
per month in warm months,” or “most families save 10% on their utility bills.”

Example 3: An advertisement for a cholesterol-lowering product features an individual
who claims that his serum cholesterol went down by 120 points and does not mention
having made any lifestyle changes, A well-conducted clinical study shows that the product
reduces the cholesterol levels of individuals with elevated cholesterol by an average of
15% and the advertisement clearly and conspicuously discloses this fact. Despite the
presence of this disclosure, the advertisement would be deceptive if the advertiser does not
have adequate substantiation that the product can produce the specific results claimed by
the endorser (.., a 120-point drop in serum cholesterol without any lifestyle changes).

Example 4: An advertisement for a weight-loss product features a formerly obese woman,
She says in the ad, “Every day, I drank 2 WeightAway shakes, ate only raw vegetables, and
exercised vigorously for six hours at the gym. By the end of six months, Thad gone from
250 pounds to 140 pounds.” The advertisement accurately describes the woman's



experience, and such a result is within the range that would be generally experienced by an
extremely overweight individual who consumed WeightAway shakes, only ate raw
vegetables, and exercised as the endorser did. Because the endorser clearly describes the
limited and truly exceptional circumsiances under which she achieved her resulis, the ad is
not likely to convey that consumers who weigh substantially less or use WeightAway
under less extreme circumstances will lose 110 pounds in six months. (If the
advertisement simply says that the endorser lost 110 pounds in six months using
WeightAway together with diet and exercise, however, this description would not
adequately alert consumers to the truly remarkable circumstances leading to her weight
loss.) The advertiser must have substantiation, however, for any performance claims
conveyed by the endorsement (e.g., that WeightAway is an effective weight loss product).

If, in the aliernative, the advertisement simply features “before™ and “after™ pictures of a
woman who says “T lost 50 pounds in & months with WeightAway,” the ad is likely to
convey that her ex perience is representative of what consumers will generally achieve,
Therefiore, if consumers cannot generally expect to achieve such results, the ad should
clearly and conspicuously disclose what they can expect to lose in the depicted
circumstances (e.g., “most women who use Weight Away for six months lose at least 15
pounds™).

1f the ad featres the same pictures but the testimonial ist simply says, “1 lost 50 pounds
with WeightAway,” and WeightAway users generally do not lose 50 pounds, the ad should
disclose what results they do generally achieve (e.g., “most women who use Weight Away
lose 15 pounds™).

Example 5: An advertisement presents the results of 2 poll of consumers who have used
the advertiser’s cake mixes as well as their own recipes. The results purport to show that
the majority believed that their families could not tell the difference between the advertised
mix and their own cakes baked from scraich. Many of the consumers are actually pictured
in the advertisement along with relevant, quoted portions of their statements endorsing the
product. This use of the results of 2 poll or survey of consumers represents that this is the
typical result that ordinary consumers can expect from the advertiser’s cake mix.

Example 6: An advertisement purports to poriray 2 “hidden camera” situation in a
crowded cafeteria at breakfast time. A spokesperson for the advertiser asks a series of
actual patrons of the cafeteria for their spontaneous, honest opinions of the advertiser’s
recently introduced breakfast cereal. Even though the words “hidden camera”™ are not
displayed on the screen, and even though none of the actual patrons is speci fically
identified during the advertisement, the net impression conveyed to consumers may well be
that these are actual customers, and not actors. If actors have been employed, this fact
should be clearly and conspicuously disclosed.

Example 7: An advertisement for a recently released motion picture shows three
individuals coming out of a theater, each of whom gives a positive statement about the
movie. These individuals are aciual consumers expressing their personal views about the
movie. The advertiser does not need to have substantiation that their views are
representative of the opinions that most consumers will have about the movie. Because the
consumers” statements would be understood to be the subjective opinions of only three
people, this advertisement is not likely to convey a typicality message.
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If the motion piciure siudio had approached these individuals outside the theater and
offered them free tickets if they would talk about the movie on camera afterwards, that
arrangement should be clearly and conspicuously disclosed. [See § 255.5.)

§2553 Expert endorsements.

()  Whenever an advertisement represents, directly or by implication, that the endorser is an
expert with respect to the endorsement message, then the endorser’s qualifications must in fact
give the endorser the expertise that he or she is represented as possessing with respect to the
endorsement.

(b)  Although the expert may, in endorsing a product, take into account factors not within his or
her expertise (g, matters of tste or price), the endorsement must be supportad by an actual
exercise of that expertise in evaluating product features or characteristics with respect to which he
ot she is expert and which are relevant to an ordinary consumer’s use of or ex perience with the
product and are available to the ordinary consumer. This evaluation must have included an
examination or testing of the product at least as extensive as someone with the same degree of
expertise would normally need to conduct in order to support the conclusions presented in the
endorsement. To the extent that the advertisement implies that the endorsement was based upon a
comparison, such comparison must have been included in the expert’s evaluation; and as a result
of such comparison, the expert must have concluded that, with respect to those features on which
he or she is expert and which are relevant and available to an ordinary consumer, the endorsed
product is at least equal overall w the competitors” products. Moreover, where the net impression
created by the endorsement is that the advertised product is superior to other products with respect
to any such feature or featires, then the expert must in fact have found such superiority. [See

§ 255.1(d) regarding the liability of endorsers. ]

Example 1: An endorsement of a particular automobile by one described as an “engineer”
imiplies that the endorser’s professional training and experience are such that he is well
acquainied with the design and performance of automobiles. If the endorser’s field is, for
example, chemical engineering, the endorsement would be deceptive.

Example 2: An endorser of a hearing aid is simply referred to as “Doctor™ during the
course of an advertisement. The ad likely implies that the endorseris a medical doctor
with substantial experience in the area of hearing. If the endorser is not a medical doctor
with substantial experience in audiology, the endorsement would likely be deceptive. A
non-medical “doctor” (&g, an individual with a Ph.D. in exercise physiology) or a
physician without substantial experience in the area of hearing can endorse the product, but
if the endorser is referred to as “doctor,” the advertisement must make clear the nature and
limits of the endorser’s expertise,

Example 3: A manufacturer of automobile parts advertises that its products are approved
by the “American Institute of Science.” From its name, consumers would infer that the
“American Institute of Science” is a bona fide independent testing organization with
expertise in judging automobile parts and that, as such, it would not approve any
automobile part without first testing its efficacy by means of valid scientific methods. If
the American Institute of Science is not such a bona fide independent testing organization
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(e.g., if it was established and operated by an automotive pars manufacturer), the
endorsement would be deceptive. Even if the American Institute of Science is an
independent bona fide expert testing organization, the endorsement may nevertheless be
deceptive unless the Institute has conducted valid scientific tests of the advertised products
and the test resulis support the endorsement message.

Example 4: A menufacturer of 2 non-prescription drug product represents that its product
has been selected over competing products by a large metropolitan hospital. The hospital
has selected the product because the manufacturer, unlike its competitors, has packaged
each dose of the product separately. This package form is not generally available to the
public. Under the circumstances, the endorsement would be deceptive because the basis
for the hospital’s choice — convenience of packaging — is neither relevant nor available to
consumers, and the basis for the hospital’s decision is not disclosed to consumers,

Example 5: A woman who is identified as the president of 2 commercial “home cleaning
service” siates in a television advertisement that the service uses a particular brand of
cleanser, instead of leading competitors it has tried, because of this brand’s performance.
Because cleaning services extensively use cleansers in the course of their business, the ad
likely conveys that the president has knowledge superior to that of ordinary consumers.,
Accordingly, the president’s statement will be deemed to be an expert endorsement. The
service must, of course, actually use the endorsed cleanser. In addition, because the
advertisement implies that the cleaning service has experience with a reasonable number of
leading competitors to the advertised cleanser, the service must, in fact, have such
experience, and, on the basis of its expertise, it must have determined that the cleaning
ability of the endorsed cleanser is at least equal {or superior, if such is the net impression
conveyed by the advertisement) to that of leading competitors” products with which the
service has had experience and which remain reasonably available to it. Because in this
example the clesning service’s president makes no mention that the endorsed cleanser was
“chosen,” “selected,” or otherwise evaluated in side-by-side comparisons against its
competitors, it is sufficient if the service has relied solely upon its accumulated experience
in evaluating cleansers without having performed side-by-side or scientific comparisons.

Example 6: A medical doctor states in an advertisement fora drug that the product will
safely allow consumers to lower their cholesterol by 50 points. If the materials the doctor
reviewed were merely letters from satisfied consumers or the results of a rodent study, the
endorsement would likely be deceptive because those materials are not what others with
the same degree of expertise would consider adequate to support this conclusion about the

product’s safety and efficacy.

§1554 Endorsements by organizations.

Endorsements by organizations, especially expert ones, are viewed as representing the judgment of
a group whose collective experience exceeds that of any individual member, and whose judgments
are generally free of the sort of subjective factors that vary from individual to individual.
Therefore, an organization’s endorsement must be reached by a process sufficient to ensure that
the endorsement fairly reflects the collective judgment of the organization. Moreover, if an
organization is represenied as being expert, then, in conjunction with a proper exercise of its
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expertise in evaluating the product under § 255.3 (expert endorsements), it must utilize an expert
or experts recognized as such by the organization or standards previously adopted by the
organization and suitable for judging the relevant merits of such products. [See § 255.1(d)
regarding the lizbility of endorsers. ]

Example: A matiress seller advertises that its product is endorsed by a chiropractic
association. Because the association would be regarded as expert with respect to judging
muattresses, its endorsement must be supported by an evaluation by an expert or experts
recognized as such by the organization, or by compliance with standards previously
adopted by the organization and aimed at measuring the performance of matiresses in
general and not designed with the unique features of the advertised mafiress in mind.

§1255.5 Disclosure of material connections.

When there exists a connection between the endorser and the seller of the advertised product that
might materially affect the weight or credibility of the endorsement (L., the connection is not
reasonably expected by the audience), such connection must be fully disclosed. For example,
when an endorser who appears in a television commercial is neither represented in the
advertisement a8 an ex pert nof is known to a significant portion of the viewing public, then the
advertiser should clearly and conspicuously disclose either the payment or promise of
compensation prior to and in exchange for the endorsement or the fact that the endorser knew or
had reason to know or to believe that if the endorsement favored the advertised product some
benefit, such as an appearance on television, would be extended to the endorser. Additional
guidance, including guidance concerning endorsements made through other media, is provided by
the examples below.,

Example 1: A drug company commissions research on its product by an outside
organization. The drug company determines the overall subject of the research (e.g., to test
the efficacy of a newly developed product) and pays a substantial share of the expenses of
the research project, but the research organization determines the protocol for the study and
18 responsible for conducting it. A subsequent advertisement by the drug company
mentions the research results as the “findings” of that research organization. Although the
design and conduct of the research project are controlled by the outside research
organization, the weight consumers place on the reported resulis could be materially
affected by knowing that the advertiser had funded the project. Therefore, the advertiser’s
payment of expenses t the research organization should be disclosed in this advertisement.

Example 2: A film star endorses a particular food product. The endorsement regards only
points of taste and individual preference. This endorsement must, of course, comply with §
255.1; but regardless of whether the star’s compensation for the commercial isa $1 million
cash payment or a royalty for each product sold by the advertiser during the next year, no
disclosure is required because such payments likely are ordinarily expected by viewers,

Example 3: During an appearance by a well-known professional tennis player on a
television talk show, the host comments that the past few months have been the best of her
career and during this time she has risen to her highest level ever in the rankings. She
responds by attributing the improvement in her game to the fact that she is seeing the ball
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better than she used to, ever since having laser vision correction surgery at a clinic that she
identifies by name. She continues talking about the ease of the procedure, the kindness of
the clinic's doctors, her speady recovery, and how she can now engage in a variety of
activities without glasses, including driving at night. The athlete does not disclose that,
even though she does not appear in commercials for the clinic, she has a contraciual
relationship with it, and her contract pays her for speaking publicly about her surgery when
she can do so. Consumers might not realize that a celebrity discussing a medical procedure
in a television interview has been paid for doing so, and knowledge of such payments
would likely affect the weight or credibility consumers give o the celebrity’s endorsement.
Without a clear and conspicuous disclosure that the athlete has been engaged asa
spokesperson for the clinic, this endorsement is likely to be deceptive. Furthermore, if
consumers are likely to take away from her story that her experience was typical of those
who undergo the same procedure at the clinic, the advertiser must have substantiation for
that claim,

Assume that instead of speaking about the clinic in a television interview, the tennis player
touts the results of her surgery — mentioning the clinic by name - on a social networking
site that allows her fans to read in real time what is happening in her life. Given the nature
of the medium in which her endorsement is disseminated, consumers might not realize that
she is a paid endorser. Because that information might affect the weight consumers give to
her endorsement, her relationship with the clinic should be disclosed.

Assume that during that same television interview, the tennis player is wearing clothes
bearing the insignia of an athletic wear company with whom she also has an endorsement
contract. Although this contract requires that she wear the company’s clothes not only on
the court but also in public appearances, when possible, she does not mention them or the
company during her appeamnce on the show. No disclosure is required because no
representation is being made about the clothes in this context.

Example 4: An ad for an anti-snoring product features a physician who says that he has
seen dozens of products come on the market over the years and, in his opinion, this is the
best ever. Consumers would expect the physician to be reasonably compensated for his
appearance in the ad. Consumers are unlikely, however, to expect that the physician
receives a percentage of gross product sales or that he owns part of the company, and either
of these facts would likely materially affect the credibility that consumers attach fo the
endorsement, Accordingly, the advertisement should clearly and conspicuously disclose
such a connection between the company and the physician,

Example 5: An acmal patron of a restaumnt, who is neither known to the public nor
presented as an expert, is shown seated at the counter. He is asked for his “spontaneous™
opinion of a new food product served in the restaurant. Assume, first, that the advertiser
had posted a sign on the door of the restaurant informing all who entered that day that
patrons would be interviewed by the advertiser as part of its TV promotion of its new soy
protein “steak.” This notification would materially affect the weight or credibility of the
patron’s endorsement, and, therefore, viewers of the advertisement should be clearly and
conspicuously informed of the circumstances under which the endorsement was obtained.
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Assume, in the alternative, that the advertiser had not posted a sign on the door of the
restaurant, but had informed all interviewed customers of the “hidden camera™ only after
interviews were completed and the customers had no reason to know or believe that their
response was being recorded for use in an advertisement. Even if patrons were also told
that they would be paid for allowing the use of their opinions in advertising, these facts
need not be disclosed.

Example 6: An infomercial producer wants to include consumer endorsements for an
automotive additive product featured in her commercial, but because the product has not
yet been sold, there are no consumer users. The producer’s staff reviews the profiles of
individuals interested in working as “extras” in commercials and identifies several who are
interested in automobiles. The extras are asked to use the product for several weeks and
then report back to the producer. They are told that if they are selected to endorse the
product in the producer’s infomercial, they will receive a small payment. Viewers would
not expect that these “consumer endorsers” are actors who were asked to use the product so
that they could appear in the commercial or that they were compensated. Because the
advertisement fails to disclose these facts, it is deceptive.

Example 7: A college sdent who has earned a reputation as a video game expert
maintains a personal weblog or “blog™ where he posts entries about his gaming
experiences. Readers of his blog frequently seek his opinions about video game hardware
and software. As it has done in the past, the manufacturer of a newly released video game
system sends the student a free copy of the system and asks him to write about it on his
blog. He tests the new gaming system and writes a favorable review. Because his review is
disseminated via a form of consumer-generated media in which his relationship to the
advertiser is not inherently obvious, readers are unlikely to know that he has received the
video game system free of charge in exchange for his review of the product, and given the
value of the video game system, this fact likely would materially affect the credibility they
attach to his endorsement. Accordingly, the blogger should clearly and conspicuously
disclose that he received the gaming system free of charge. The manufacturer should
advise him at the time it provides the gaming system that this connection should be
disclosed, and it should have procedures in place to try to monitor his postings for
compliance,

Example 8: An online message board designated for discussions of new music download
technology is frequented by MP3 player enthusiasts. They exchange information about
new products, utilities, and the functionality of numerous playback devices. Unbeknownst
to the message board community, an employee of a leading plavback device manufacturer
has been posting messages on the discussion board promoting the manufacturer’s product.
Knowledge of this poster’s employment likely would affect the weight or credibility of her
endorsement. Therefore, the poster should clearly and conspicuously disclose her
relationship to the manufacturer to members and readers of the message board,

Example 9: A young man signs up to be part ofa “street team™ program in which points
are awarded each time a team member talks to his or her friends about a particular
advertiser’s products. Team members can then exchange their points for przes, such as
concert tickets or electronics. These incentives would materially affect the weight or
credibility of the team member’s endorsements. They should be clearly and conspicuously
disclosed, and the advertiser should take steps to ensure that these disclosures are being
provided.
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Overview

In the online marketplace, consumers can fransact business without the constraints of
time or distance. One can log on to the Intemet day or night and purchase almost anything
one desires, and advances in mobile technology allow advertisers to reach consumers nearly
anywhere they go. But cyberspace is not without boundaries, and deception is untawful no
matter what the medium. The FTC has enforced and will continue enforcing its consumer
protection laws to ensure that products and services are described truthfully online, and that
consumers understand what they are paying for. These activities benefit consumers as well as
sellers, who expect and deserve the opporiunity to compete in a marketplace free of deception
and unfair practices.

The general principles of advertising law apply online, but new issues arise almost
as fast as technology develops — most recently, new issues have arisen conceming space-
constrained screens and social media platforms. This FTC staff guidance document describes
the information businesses should consider as they develop ads for online media fo ensure
that they comply with the law. Briefly,

1. The same consumer protection laws that apply to commercial activities in other
media apply online, including activities in the mohile marketplace. The FTC Acf’s
prohibition on “unfair or deceptive acts or practices” encompasses online advertising,
marketing, and sales. In addition, many Commission rules and guides are not
limited to any particular medium used to disseminate claims or advertising, and
therefore, apply to the wide spectrum of online activities.

2. When practical, advertisers should incorporate relevant limitations and qualifying
information into the underying claim, rather than having a separate disclosure
qualifying the claim.

3. Required disclosures must be clear and conspicuous. In evaluating whether a
disclosure is likely to be clear and conspicuous, advertisers should consider its
placement in the ad and its proximity to the relevant claim. The closer the disclosure
is to the claim to which it relates, the better. Additional considerations include: the
prominence of the disclosure; whether it is unavoidable; whether other parts of
the ad distract attention from the disclosure; whether the disclosure needs to be
repeated at different places on a website; whether disclosures in audio messages
are presented in an adequate volume and cadence; whether visual disclosures
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appear for a sufficient duration; and whether the language of the disclosure is
understandable to the intended audience.

4. To make a disclosure clear and conspicuous, advertisers should:

Place the disclosure as close as possible to the triggering claim.

Take account of the various devices and platforms consumers may use to view
advertising and any comesponding disclosure. If an ad is viewable on a particular
device or platform, any necessary disclosures should be sufficient to prevent the
ad from being misleading when viewed on that device or platform.

When a space-consirained ad requires a disclosure, incorporate the disclosure
into the ad whenever possible. However, when it is not possible to make a
disclosure in a space-constrained ad, it may, under some circumstances, be
acceptable to make the disclosure clearly and conspicuously on the page to
which the ad links.

When using a hyperlink to lead to a disclosure,

- make the link obvious;

- label the hyperink appropriately to convey the importance, nature, and
relevance of the information it leads to;

- use hyperlink styles consistently, so consumers know when a link is
available;

- place the hyperlink as close as possible to the relevant information it qualifies
and make it noticeable;

- take consumers directly to the disclosure on the click-through page;

- assess the effectiveness of the hyperlink by monitoring click-through rates
and other information about consumer use and make changes accordingly.

Preferably, design advertisements so that “scrolling” is not necessary in order

to find a disclosure. When scrolling is necessary, use text or visual cues to
encourage consumers to scroll to view the disclosure.

Keep abreast of empirical research about where consumers do and do not look
On a screen.

Recognize and respond to any technological limitations or unique characteristics
of a communication method when making disclosures.

Display disclosures before consumers make a decision to buy — e_g., before
they “add to shopping cart.”™ Also recognize that disclosures may have to be
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repeated before purchase io ensure that they are adequately presented io
CONSUMETS.

* Repeat disclosures, as needed, on lengthy websites and in connection with
repeated claims. Disclosures may also have to be repeated if consumers have
multiple routes through a website.

s |f a product or service promoted online is intended to be (or can be) purchased
from *brick and mortar® stores or from online retailers other than the advertiser
itself, then any disclosure necessary to prevent deception or unfair injury should
be presented in the ad itself — that is, before consumers head to a store or
some other online retailer.

*  Necessary disclosures should not be relegated to “terms of use”™ and similar
contractual agreements.

*  Prominently display disclosures so they are noficeable to consumers, and
evaluate the size, color, and graphic freatment of the disclosure in relation to
other parts of the wehpage.

* Review the entire ad to assess whether the disclosure is effective in light of
other elements — text, graphics, hyperinks, or sound — that might distract
consumers' attention from the disclosure.

+ Lise audio disclosures when making audio claims, and present them in a volume
and cadence so that consumers can hear and understand them.

+ Display visual disclosures for a duration sufficient for consumers to notice, read,
and understand them.

* Lse plain language and syntax so that consumers understand the disclosures.

5. If a disclosure is necessary to prevent an advertisement from being deceptive,
unfair, or otherwise violative of a Commission rule, and it is not possible to make the
disclosure clearly and conspicuously, then that ad should not be disseminated. This
means that if a particular platform does not provide an opportunity to make clear
and conspicuous disclosures, then that platform should not be used to disseminate
advertisements that require disclosures.

MNegative consumer experiences can result in lost consumer goodwill and erode
consumer confidence. Clear, conspicuous, and meaningful disclosures benefit adveriisers and
CONSUMErs.



Federal Trade Commission

. Introduction

Day in and day out, businesses advertise and sell their products and services online.!
The online universe presents a rewarding and fast-paced experience for consumers, but also
raises interesting — and occasionally complex — questions about the applicability of laws that
were developed long before “dot com,” “smariphone,” and “social media® became household
terms.

In May 2000, following a public comment period and a public workshop held to
discuss the applicability of FTC rules and guides to online activities, FTC staff issued Dot
Com Disclosures. That guidance document examined how the Commission’s consumer
protection statutes, rules, and guides apply fo online advertising and sales and discussed FTC
requirements that disclosures be presented clearly and conspicuously, in the context of online
advertising.

In May 2011, FTC staff began seeking input to modify and update the guidance
document to reflect the dramatic changes in the online world in the preceding eleven years.
After three public comment periods and a public workshop, this revised staff guidance
document was issued in March 2013.2

This document provides FTC staff guidance conceming the making of clear and
conspicuous online disclosures that are necessary pursuant to the laws the FTC enforces. It
does not, however, purport fo cover every issue associated with online advertising disclosures,
nor is it intended to provide a safe harbor from potential liability. It is intended only to provide
guidance conceming practices that may increase the likelihood that a disclosure is clear
and conspicuous. Whether a particular ad is deceptive, unfair, or otherwise violative of a
Commission rule will depend on the specific facts at hand. The ultimate test is not the size
of the font or the location of the disclosure, although they are important considerations; the
ultimate test is whether the information intended to be disclosed is actually conveyed to
CONSUMErs.

1. In this document, the term “online” includes advertising and marketing via the Intemet and other electronic
networks. | is device neutral and encompasses advertising and marketing on mobile devices, such as
smartphones and tablets.

2. This staff guidance document only addresses disclosures required pursuant to laws that the FTC enforces.
It does not address disclosures that may be required pursuant to local, state (e g.. many sweepstake
requirements ), or other federal laws or regulations (e.g.. regulations issued by the Consumer Financial
Protection Bureau or the Food and Drug Administration).
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There is no litmus test for determining whether a disclosure is clear and conspicuous,
and in some instances, there may be more than one method that seems reasonable. In such
cases, the best pracfice would be to select the method more likely to effectively communicate
the information in question.

Il. The Applicability of FTC Law to Online
Advertising

The FTC Act's prohibition on “unfair or deceptive acts or practices” broadly covers
advertising claims, marketing and promotional activities, and sales practices in general.? The
Act is not limited to any particular medium. Accordingly, the Commission's role in protecting
consumers from unfair or deceptive acts or practices encompasses advertising, marketing,
and sales online, as well as the same activities in print, television, telephone, and radio. The
Commission has brought countless law enforcement actions to stop fraud and deception online
and works to educate businesses about their legal obligations and consumers about their
rights.

For certain industries or subject areas, the Commission issues rules and guides. Rules
prohibit specific acts or practices that the Commission has found to be unfair or deceptive #
Guides help businesses in their efforts to comply with the law by providing examples or
direction on how to avoid unfair or deceptive acts or practices.® Many rules and guides
address claims about products or services or adveriising in general and apply to online

3. The Commission’s authorty covers virtually every secior of the economy, except for certain excluded
industries, such as common camer activities and the business of insurance, aidines, and banks.

4. The Commission issues rules pursuant to Section 5 of the FTC Act when it has reason to belisve that certain
unfair or deceptive acts or practices are prevalent in an industry. 15 U.S.C. § 5Ta(a)(1){B). In addition, the
Commission promulgates rules pursuant to specific statutes, which are designed to further particular policy
goals.

5. Guides are "administrative interpretations of laws administered by the Commission.” 16 C.F.R. § 1.5.
Although guides do not have the force and effect of law, if a person or company fails to comply with a guide,
the Commission might bring an enforcement action alleging an unfair or deceptive practice in viclation of the
FTC Act.
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advertising, as well as to other media ® Therefore, the plain language of many rules and
guides applies to claims made online.” For example, the Mail or Telephone Order Merchandise

B.

The following rules and guides are included in this categony: Guides for the Nursery Industry (18 C.FR.

Part 18); Guides for the Rebuilt, Reconditioned and Other Used Automobile Parts Industry (16 C_F.R. Part
20); Guides for the Jewelry, Precious Metals, and Pewter Indusfries (16 C.F.R. Part 23); Guides for Select
Leather and Imitation Leather Products (16 C.F.R. Part 24); Guides Against Deceptive Pricing (16 C.F.R.

Part 233); Guides Against Bait Advertising (18 C.F.R. Part 238); Guides for the Advertising of Wamanties and
Guarantees (18 C.F.R. Part 238); Guide Conceming Use of the Word "Free” and Similar Representations (16
C.F.R. Part 251}); Guides for Private Vocational and Distance Education Schools (18 C.F.R. Part 254); Guides
Conceming Use of Endorsements and Testimonials in Advertising (18 C.F.R. Part 255); Guides Conceming
Fuel Economy Advertising for New Automobiles (16 C.F.R. Part 258); Guides for the Use of Environmental
Marketing Claims (16 C.F.R. Part 280); Rules and Regulations Under the Wool Products Labeling Act of 1838
(16 C.FR. Part 300); Rules and Regulations Under Fur Products Labeling Act (16 C.F.R. Part 301); Rules and
Regulations Under the Textile Fiber Products Identification Act (16 C.F.R. Part 303); Energy and Water Use
Labeling for Consumer Products under the Energy Policy and Conservation Act ("Energy Labeling Rule™) (168
C.F.R. Part 305); Contacts Lens Rule (18 C.F.R. Part 315); Prohibition of Energy Market Manipulation Rule
(18 C.FR. Part 317); Deceptive Advertising as to Sizes of Viewable Pictures Shown by Television Receiving
Sets (16 C.FR. Part 410); Retail Food Store Adwvertising and Marketing Practices (16 C.F.R. Part 424}; Use
of Prenotification Megative Option Plans (18 C.F.R. Part 425); Power Output Claims for Amplifiers WHilized

in Home Entertainment Products (18 C.ER. Part 432); Presenvation of Consumers’ Claims and Defenses

({16 C.F.R. Part 433); Mail or Telephone Order Merchandise (16 C.F.R. Part 435); Disclosure Requiremenis
and Prohibitions Conceming Franchising (16 C.F.R. Part 438); Business Opportunity Rule (16 C.F.R. Part
437). Credit Practices (16 C.F.R. Part 444); Used Mator Viehicle Trade Regulation Rule (16 C.F.R. Part

455}, Labeling and Advertising of Home Insulation (16 C.F.R. Part 460); Interpretations of Magnuson-Moss.
Warmmanty Act (18 C.F.R. Part 700); Disclosure of Written Consumer Product Wamanty Terms and Conditions.
(16 C.F.R. Part T01); Pre-Sale Availability of Written Warranty Terms (16 C.F.R. Part TO0Z); Informal Dispute
Setlement Procedures (18 C.F.R. Part T032).

A mule or guide applies to online activities if its scope is not limited by how daims are communicated fo
consumers, how advertising is disseminated, or where commercial activities occur. The Commission has a
program in place fo systematically review its rules and guides fo evaluate their continued need and fo make any
necessary changes. As needed, the Commission has and will continue to amend or darify the scope of any
particular rule or guide in more detail during its regularly scheduled review. For exampile, the Energy Labeling
Rule was updated to darify that “catalog” includes "material disseminated over the Intemet” and to allow certain
disclosures to be made available using the Intemet. See 72 Fed. Reg. 40,848, 40,857, 40,061 (Aug. 20, 2007).

The first Dot Com Disclosures guidance document contained a section discussing how certain FTC rules
and guides apply to online activities. Since that ime, the Commission has addressed many of these issues
in rulemakings or its pericdic rule and guide reviews, and the information is widely understood given the
ubiguitous nature and use of online technology. Mevertheless, the principles articulated in the orginal Dot
Com Disclosures remain the same. For the most part, rules and guides that use terms such as “written,”
“writing,” and “printed” apply online, and email may be used to comply with certain requirements o provide
or send required notices or documents to consumers as long as consumers understand or expect to receive
such information by email. For example, wamanties communicated through visual text online are no different
than paper versions and the same rules apply. The requirement to make wamanties available at the point
of purchase can be accomplished easily online by, for example, using a clearly-labeled hyperink, in close
proximity to the description of the warrantied product. such as "get warmanty information here” io lead to the
full text of the wamanty, and presenting the warranty in a way that it can be preserved either by downloading
ar printing so consumers can refer to it after purchase. Disclosure of Written Consumer Product Warranty
Terms and Conditions, 16 C.F.R. § 701.3 and Pre-Sale Availability of Written Wamranty Terms, 16 C.FR.
§702.3. Another example imvolves the Telemarketing Sales Rule. Advertisers who send email and text
messages that invite consumers fo telephone the sender in order to make a purchase are subject to the
Telemarketing Sales Rule, unless they qualify for the direct mail exemption under 16 C.F.R. 310.8(b)(6) by
clearly and conspicuously making certain specified disclosures in the original solicitation.
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rule, which addresses the sale of merchandise that is ordered by mail, telephone, facsimile
or computer, applies to those sales regardless of “the method used to solicit the order.™
Solicitations made in print, on the telephone, radio, TV, or online naturally fall within the rule's
scope. In addition, the Guides Conceming the Use of Endorsements and Testimonials in
Advertising (“Endorsement Guides”) apply to “any advertising message . . . that consumers
are likely to believe reflects the opinions, beliefs, findings, or experience of a party other than
the sponsoring advertiser . . . ™ The Guides refer to advertising without limiting the media in
which it is disseminated and, therefore, encompass online ads. ™

lll. Clear and Conspicuous Disclosures in

Online Advertisements

When it comes to online ads, the basic principles of advertising law apply:

1. Advertising must be truthful and not misleading; ™

2. Advertisers must have evidence to back up their claims (“substantiation™);** and
3. Advertisements cannot be unfair.™®

16 C.F.R. § 435.2{a).
16 C.F.R. § 255.04b).

. Indeed, when the Endorsement Guides were reviewed in 2008, examples imvalving blogs were included, to

make clear that the FTC Act applies to this then-new form of social media marketing.

. As explained in the FTC's Deception Policy Statement, an ad is deceptive if it contains a statement — or

omits information — that is likely to mislead consumers acting reasonably under the circumstances amd

is "material” or important to a consumer’s decision to buy or use the product  See FTC Policy Statement

on Deceplion, appended fo Cliffdale Azsociates, Ine., 103 FT.C. 110, 174 ("Deception Policy Statement”),
also available at wew fic govbep/policystmit'ad decept him- A statement also may be deceptive if the
advertiser does not have a reasonable basis to support the claim. See FTC Policy Siafement on Advertizing
Substantiation, appended to Thompson Medical Co., 104 FT.C. 648, 830 (1084), affd, 781 F.2d 188 (D.C.
Cir. 1886), also available at www fic.govibeplguides/ad3subst him.

. Before disseminating an ad, advertisers must have appropriate support for all express and implied objective

claims that the ad comveys to reasonable consumers. When an ad lends itself to more than one reasonable
interpretation, there must be substantiation for each interpretation. The type of evidence needed o
substantiate a claim may depend on the product, the claims, and what experts in the relevant field believe is
necessary. If an ad specifies a certain level of support for a claim — “tests show x° — the advertiser must
have at least that level of support.

. According to the FTC Act, 15 U.5.C. § 45(n). and the FTC's Unfaimess Policy Statement, an advertisement

or business practice is unfair if it causes or is likely to cause substantial consumer injury that consumers
could not reasonably avoid and that is not outweighed by the benefit to consumers or competition. See FTC
Paficy Statement on Unfaimess, appended fo Infemafional Harvesfer Go., 104 F.T.C. 848, 1070 (1884), also
available at www fic gowibep/policystmtiad-unfair him.
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Unique features in online ads — including advertising delivered via social media
platforms or on mobile devices — may affect how an ad and any required disclosures are
evaluated.

A. Background on Disclosures

Advertisers are responsible for ensuring that all express and implied claims that an
ad conveys to reasonable consumers are truthful and substantiated. When identifying these
claims, advertisers should not focus only on individual phrases or statements, but should
consider the ad as a whole, including the text, product name, and depictions.* If an ad makes
express or implied claims that are likely to be misleading without certain qualifying information,
the information must be disclosed.

A disclosure can only qualify or limit a claim to avoid a misleading impression. It cannot
cure a false claim. If a disclosure provides information that contradicts a material claim, the
disclosure will not be sufficient to prevent the ad from being deceptive. In that situation, the
claim itself must be modified.

Many Commission rules and guides spell out the information that must be disclosed
in connection with certain claims. In many cases, these disclosures prevent a claim from
being misleading or deceptive ** Other rules and guides require disclosures to ensure that
consumers receive materal information to assist them in making better-informed decisions, ™
or to implement statutes furthering public policy goals.™ In all of these instances, if a
disclosure is required, it must be clear and conspicuous.

14. Copy tests or other evidence of how consumers actually interpret an ad can be valuable. In many cases,
however, the implications of the ad are clear enough to determine the existence of the claim by examining the
ad alone, without extrinsic evidence.

15. For example, if an endorsement is not representative of the performance that consumers can generally expect
to achieve with a product, advertisers must disclose the generally expected performance in the depicied
circumstances. Endorsement Guides, 16 C.FR. § 2552

16. For example, any solicitation for the purchase of consumer products with a wamanty must disclose the text of
the warranty offer or how consumers can obtain it for free. Pre-Sale Availability of Written Warmanty Terms, 16
CFR. §7023.

17. For example, the required energy disclosures in the Energy Labeling Rule, 18 C.F.R. § 305, further the public
paolicy goal of promoting energy conservation by providing consumers with clear comparative information.
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B. The Clear and Conspicuous Requirement

Disclosures that are required to prevent an advertisement from being deceptive, unfair,
or otherwise violative of a Commission rule, must be presented “clearly and conspicuoushy.™®
Whether a disclosure meets this standard is measured by its perfformance — that is, how
consumers actually perceive and understand the disclosure within the context of the entire ad.
The key is the overall net impression of the ad — that is, whether the claims consumers take
from the ad are truthful and substantiated.™ If a disclosure is not seen or comprehended, it will
not change the net impression consumers take from the ad and therefore cannot qualify the
claim to avoid a misleading impression.

In reviewing their ads, advertisers should adopt the perspective of a reasonable
consumer.®® They also should assume that consumers don't read an entire website or online
screen, just as they don't read every word on a printed page.?' Disclosures should be placed
as close as possible to the claim they qualify. Advertisers should keep in mind that having to
scroll increases the risk that consumers will miss a disclosure.

In addition, it is important for adverisers to draw attention to the disclosure. Consumers
may not be looking for — or expecting to find — disclosures. Advertisers are responsible for
ensuring that their messages are truthful and not deceptive. Accordingly, disclosures must
he communicated effectively so that consumers are likely to notice and understand them in
connection with the representations that the disclosures modify. Simply making the disclosure
available somewhere in the ad, where some consumers might find it, does not meet the clear
and conspicuous standard.

If a disclosure is necessary to prevent an advertisement from being deceptive, unfair, or
otherwise violative of a Commission rule, and if it is not possible to make the disclosure clear
and conspicuous, then either the claim should be modified so the disclosure is not necessany
or the ad should not be disseminated. Moreover, if a particular platform does not provide an

18. Some rules and guides, as well as some FTC cases, use the phrase "cleary and prominently” instead of
“clearly and conspicuously.” As used in FTC rules, guides, and cases, these two phrases are synonymous.
They may have different meanings under other statutes.

19, Deception Policy Statb 1t at 175-78.

20. Deception Policy Statement at 178. The Deception Policy Statement also says that “[wjhen representations
or sales practices are targeted to a specific audience, such as children, the eldery, or the terminally ill, the
Commission determines the effect of the practice on a reasonable member of that group.” 1d. at 178 (footnote
omitted).

21. Deception Policy Statb 1t at 180-81.
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opportunity to make clear and conspicuous disclosures, it should not be used to disseminate
adverisements that require such disclosures

C. What Are Clear and Conspicuous Disclosures?

There is no set formula for a clear and conspicuous disclosure; it depends on the
information that must be provided and the nature of the advertisement. Some disclosures are
quite short, while others are more detailed. Some ads use only text, while others use graphics,
video, or audio, or combinations thereof. Advertisers have the flexibility to be creative in
designing their ads, as long as necessary information is communicated effectively and the
overall message conveyed to consumers is not misleading.

To evaluate whether a paricular disclosure is clear and conspicuous, consider:

the placement of the disclosure in the advertisement and its proximity fo the claim it
is qualifying;

the prominence of the disclosure;

whether the disclosure is unavoidable;

the extent to which items in other parts of the advertisement might distract attention
from the disclosure;

whether the disclosure needs to be repeated several times in order to be effectively
communicated, or because consumers may enter the site at different locations or
travel through the site on paths that cause them to miss the disclosure;

whether disclosures in audio messages are presented in an adequate volume and
cadence and visual disclosures appear for a sufficient duration; and

whether the language of the disclosure is understandable to the intended audience.

If there are indications that a significant proportion of reasonable consumers are not
noticing or comprehending a necessary disclosure, the disclosure should be improved.

The following discussion uses these traditional factors to evaluate whether disclosures
are likely to be clear and conspicuous in the context of online ads. Hyperlinks labeled as

22. This approach mimors one ariculated by the Commission in 1970, when it said that if disclosures in television
ads could not be understood, then ads containing representations requiring those disclosures should not be
aired. Sees Commizsion Enforcement Policy Sfafement in Regard to Clear and Conspicuous Disclosures in
Television Adverfising (Oct. 21, 1870).
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Examples in the text link to mock ads in the appendix. Each mock ad presents a scenario to
illustrate one or more pariicular factors. Advertisers must consider all of the factors, however,
and evaluate an actual disclosure in the context of the ad as a whole.

1. Proximity and Placement

A disclosure is more effective if it is placed near the claim it qualifies or other relevant
information. Proximity increases the likelihood that consumers will see the disclosure and
relate it to the relevant claim or product. For print ads, an advertiser might measure proximity
in terms of whether the disclosure is placed adjacent to the claim, or whether it is separated
from the claim by text or graphics. The same approach can be used for online ads. Websites,
and mobile applications, however, are interactive and have a certain depth — with multiple
pages or screens linked together and pop-up screens, for example — that may affect how
proximity is evaluated. Mobile devices also present additional issues because a disclosure
that would appear on the same screen of a standard desktop computer might, instead, require
significant vertical and horizontal scrolling on a mobile screen. In evaluating placement,
advertisers should also take info consideration empirical research about where consumers do
and do not look on a screen.

a. Evaluating Proximity
A disclosure is more likely to be effective if consumers view the disclosure and the claim
that raises the need for disclosure (often referred to as a “iriggering claim”) together on the
same screen. Example 1 Ewven if a disclosure is not tied to a particular word or phrase, it is
more likely that consumers will notice it if it is placed next to the information, product, or service
to which it relates.

Often, disclosures consist of a word or phrase that may be easily incorporated into
the text, along with the claim. Doing so increases the likelihood that consumers will see the
disclosure and relate it to the relevant claim.

In some circumstances, it may be difficult to ensure that a disclosure appears on the
“same screen” as a claim or product information. Some disclosures are long and thus difficult
to place next to the claims they qualify. In addition, computers, tablets, smartphones, and
aother connected devices have varying screen sizes that display ads and websites differently.
In these situations, an advertiser might place a disclosure where consumers might have
to scroll to reach it. Reguiring consumers to scroll in order to view a disclosure may be
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problematic, however, because consumers who don't scroll enough (and in the right direction)
may miss important qualifying information and be misled.

When advertisers are putting disclosures in a place where consumers might have to
scroll in order to view them, they should use text or visual cues to encourage consumers to
scroll and avoid formats that discourage scrolling.

Text prompts can indicate that more information is available. An explicit instruction like
“see below for important information on restocking fees”™ will alert consumers to scroll and look
for the information. The text prompt should be tied to the disclosure to which it refers. General
or vague statements, such as “details below,” provide no indication about the subject matter or
importance of the information that consumers will find and are not adequate cues.

The visual design of the page also could help alert consumers to the availability of more
information. For example, text that clearly continues below the screen, whether spread over
an entire page or in a column, would indicate that the reader needs to scroll for additional
information. Advertisers should consider how the page is displayed when viewed on different
devices.

Scroll bars along the edges of a screen are not a sufficiently effective visual cue.
Although the scroll bars may indicate to some consumers that they have not reached
the bottom or sides of a page, many consumers may not look at the scroll bar and some
consumers access the Intemet with devices that don't display a scroll bar.

The design of some pages might indicate that there is no more information following
and, therefore, no need to continue scrolling. If the text ends before the bottom of the screen
or readers see an expanse of blank space, they may stop scrolling and miss the disclosure.
Example 2 They will also likely stop scrolling when they see the information and types of
links that normally signify the bottom of a webpage, e.g., “contact us,” “terms and conditions,”
“privacy policy,” and “copyright.” In addition, if there is a lot of unrelated information — either
words or graphics — separating a claim and a disclosure, even a consumer who is prompted
to scroll might miss the disclosure or not relate it to a distant claim they've already read.

If scrolling is necessary to view a disclosure, then, ideally, the disclosure should be
unavoidable — consumers should not be able to proceed further with a transaction, e.g., click
forward, without scrolling through the disclosure. Making a disclosure unavoidable increases
the likelihood that consumers will see it
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Because of their small screens, smartphones {(and some tablets) potentially require
horizontal, as well as vertical, scrolling. Placing a disclosure in a different column of a
webpage from the claim it modifies could make it unlikely that consumers who have to zoom
in to read the claim on a small screen will scroll right or left to a different column and read the
disclosure. Example 3 Optimizing a website for mobile devices will eliminate the need for
consumers to scroll right or left, although it will not necessarily address the need for veriical
scrolling.

b. Hyperlinking to a Disclosure
Hyperlinks allow additional information to be placed on a webpage entirely separate
from the relevant claim. Hyperlinks can provide a useful means to access disclosures that
are not integral to the triggering claim, provided certain conditions (discussed below) are met_
Hyperlinked disclosures may be particularly useful if the disclosure is lengthy or if it needs to
he repeated (because of multiple triggering claims, for example).

However, in many situations, hyperlinks are not necessary to convey disclosures. If a
disclosure consists of a word or phrase that may be easily incorporated into the text, along with
the claim, this placement increases the likelinood that consumers will see the disclosure and
relate it to the relevant claim.

Disclosures that are an integral part of a claim or inseparable from it should not be
communicated through a hyperlink_ Instead, they should be placed on the same page
and immediately next to the claim, and be sufficiently prominent so that the claim and the
disclosure are read at the same time, without referring the consumer somewhere else to obtain
this important information. This is particularly true for cost information or certain health and
safety disclosures. Example 4 Indeed, required disclosures about serious health and safety
issues are unlikely to be effective when accessible only through a hyperlink. Similary, if a
product's basic cost (e.g., the cost of the item before taxes, shipping and handling, and any
other fees are added on) is advertised on one page, but there are significant additional fees the
consumer would not expect to incur in order to purchase the product or use it on an ongoing
hasis, the existence and nature of those additional fees should be disclosed on the same page
and immediately adjacent to the cost claim, and with appropriate prominence.

However, if the details about the additional fees are too complex to describe adjacent to
the price claim, those details may be provided by using a hyperlink. Example 5 The hyperlink
should be clearly labeled to communicate the specific nature of the information to which it
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leads, e.g.. “Service plan required. Get service plan prices.” The hyperink should appear
adjacent to the price. Moreover, because consumers should not have to click on hyperlinks to
understand the full amount they will pay, all cost information — including any such additional
fees — should he presented to them clearly and conspicuously prior to purchase.

The key considerations for evaluating the effectiveness of all hyperlinks are:

the labeling or description of the hyperlink;

consistency in the use of hyperink styles;

the placement and prominence of the hyperink on the webpage or screen; and
the handling of the disclosure on the click-through page or screen.

Choosing the right label for the hyperlink. A hyperlink that leads fo a disclosure
should be labeled clearly and conspicuously. The hyperlink’s label — the text or graphic
assigned to it — affects whether consumers actually click on it and see and read the

disclosure.

Make it obvious. Consumers should be able to tell that they can click on a
hyperink to get more information. Simply undedining text may be insufficient to
inform consumers that the text is a hyperlink. Using multiple methods of identifying
hyperlinks, such as both a different color from other text and underscoring, makes it
more likely that hyperlinks will be recognized.

Label the link to convey the importance, nature, and relevance of the
information to which it leads. Example 6 The hyperlink should give consumers
a reason to click on it. That is, the label should make clear that the link is related to
a particular advertising claim or product and indicate the nature of the information
to be found by clicking on it. The hyperlink label should use clear, understandable
text. Although the label itself does not need to contain the complete disclosure,

it may be necessary to incorporate part of the disclosure to indicate the type and
importance of the information to which the link leads. On the other hand, in those
cases where seeing a hyperinked disclosure is unavoidable if a consumer is going
to take any action with respect to a product or service — e.g., the product or service
can only be purchased online and the consumer must click on that link to proceed
to a transaction — the label of the hyperlink may be less important.

Don't hide the ball. Some text links provide no indication about why a claim
is qualified or the nature of the disclosure. Example 7 In many cases, simply
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hyperlinking a single word or phrase in the text of an ad is not likely to be
effective. Although some consumers may understand that additional information is
availahle, they may have different ideas about the nature of the information and its
significance.

Hyperinks that simply say “disclaimer,” “more information,” “details,” “terms
and conditions,” or “fine print” do not convey the importance, nature, and relevance
of the information to which they lead and are likely to be inadequate. Even labels
such as “important information™ or “important limitations™ may be inadequate.
Examples 8 & 9 Unfortunately, there is no one-size-fits-all word or phrase that can
be used as a hyperlink label, but more specificity will generally be better.

* Don't be subtle. Symbols or icons by themselves are not likely to be effective as
hyperink labels leading to disclosures that are necessary to prevent deception =
Example 10 A symbol or icon might not provide sufficient clues about why a claim
is qualified or the nature of the disclosure * It is possible that consumers may
view a symbol as just another graphic on the page. Even if a website explains
that a particular symbol or icon is a hyperlink to important information, consumers
might miss the explanation, depending on where they enter the site and how they
navigate through it.

* Account for technological differences and limitations. Consider whether and
how your linking technique will work on the various programs and devices that could
be used to view your advertisement. >

Using hyperlink styles consistently increases the likelihood that consumers

will know when a link is available. Although the text or graphics used to signal a hyperlink
may differ across websites and applications, treating hyperinks inconsistently within a single
site or application can increase the chances that consumers will miss — or not click on —a

23. The Commission has, however, acknowledged the potential utility of icons in the privacy area. See
FTC, MMMHEHEEMRMMRMWMMM&MMEMd
Paficymakers (Mar. 2012}, available af weew fio govios 2
Staff, Mobile Apps for Kids: Curent Privacy Dsdmnesam&wmg [Feb 2D12] available af
www fie. gonios 201 20021 202 1 Smobile_apps_kids. pdf.

24. Symbols and icons alse are used in different ways online, which could confuse consumers as to where
the related disclosure can be found. Some online symbols and icons are hyperinks that click through to a
separate page; some are meant to communicate disclosure information themselves; and others are static.
refeming to a disclosure at the bottom of the page.

25. For example, “mouse-overs. may not work on mobile devices that have no cursor to hover over a limk.
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disclosure hyperink. For example, if hyperlinks usually are underlined in a site, chances are
consumers wouldn't recognize italicized text as being a link, and could miss the disclosure.

Placing the link near relevant information and making it noticeable. The hyperink
should be proximate to the claim that triggers the disclosure so consumers can notice it
easily and relate it to the claim. Examples 11 & 12 Typically, this means that the hyperlink is
adjacent to the triggering term or other relevant information. Consumers may miss disclosune
hyperiinks that are separated from the relevant claim by text, graphics, blank space, or
intervening hyperiinks, especially on devices with small screens. Format, color, or other
graphics treatment also can help to ensure that consumers notice the link. (See below for
more information on prominence.)

Getting to the disclosure on the click-through should be easy. The click-through
page or screen — that is, the page or screen the hyperink leads to — must contain the
complete disclosure and that disclosure must be displayed prominently. Distracting visual
factors, extraneous information, and opportunities to “click” elsewhere before viewing the
disclosure can obscure an otherwise adequate disclaimer.

* Get consumers to the message quickly. The hyperlink should take consumers
directly to the disclosure. They shouldn't have to search a click-through page or
go to other places for the information. In addition, the disclosure should he easy to
understand.

+ Pay attention to indicia that hyperlinked disclosures are not effective.
Although advertisers are not required to use them, some available tools may
indicate to advertisers that their disclosures accessed through hyperlinks are not
effective. For example, advertisers can monitor click-through rates, e, how often
consumers click on a hyperlink and view the click-through information. Advertisers
also can evaluate the amount of time visitors spend on a certain page, which may
indicate whether consumers are reading the disclosure.

* Don't ignore your data. If hyperlinks are not followed, another method of
conveying the required information would be necessary.

c. Using High Tech Methods for Proximity and Placement
Disclosures may be displayed on websites or in applications in many ways. For
example, a disclosure may be placed in a frame that remains constant even as the consumer
scrolls down the page or navigates through another part of the site or application. A disclosure
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also might be displayed in a window that pops up or on interstitial pages that appear while
another webpage is loading. New techniques for displaying information are heing developed
all the time_ But there are special considerations for evaluating whether a technique is
appropriate for providing required disclosures.

+ Don't ignore technological limitations. Some browsers or devices may not
support certain techniques for displaying disclosures or may display them in a
manner that makes them difficult to read. For example, a disclosure that requires
Adobe Flash Player will not be displayed on certain mobile devices.

* Don't use blockable pop-up disclosures. Advertisers should not disclose
necessary information through the use of pop-ups that could be prevented from
appearing by pop-up blocking software.

* Be aware of other issues with pop-up disclosures. Even the use of unblockable
pop-ups to disclose necessary information may be problematic. Some consumers
may not read information in pop-up windows or interstitials because they
immediately close the pop-ups or move to the next page in pursuit of completing
their intended tasks, or because they don't associate information in a pop-up
window or on an interstitial page to a claim or product they haven't encountered yet.
However, advertisers can take steps to avoid such problems, e.g., by requiring the
consumer to take some affirmative action to proceed past the pop-up or interstitial
(for example, by requiring consumers to choose between “yes” and “no” buttons
without use of preselected buttons before continuing). Research may be useful to
help advertisers determine whether a particular technigue is an effective method of
communicating information to consumers.

d. Displaying Disclosures Prior to Purchase

Disclosures must be effectively communicated to consumers before they make a
purchase or incur a financial obligation. In general, disclosures are more likely to be eifective
if they are provided in the context of the ad, when the consumer is considering the purchase.
Different considerations apply, however, in different situations. Where advertising and selling
are combined on a website or mobile application — that is, the consumer will be completing
the transaction online — disclosures should be provided before the consumer makes the
decision fo buy, e.g., before clicking on an “order now” button or a link that says “add to
shopping cart” Example 13
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* Don't focus only on the order screen. Some disclosures must be made in
conjunction with the relevant claim or product. Consumers may not relate a
disclosure on the order screen to information they viewed much earlier. It also is
possible that after surfing a company’s website, some consumers may decide to
purchase the product from the company's brick and mortar store. Those consumers
would miss any disclosures placed only on the ordering screen. So that these
consumers do not miss a necessary disclosure, it may have to be on the same
page as the claim it qualifies.

When a product advertised online can be purchased from brick and mortar stores or
from online retailers other than the advertiser itself, necessary disclosures should be made
in the ad before consumers go to other outlets to make their purchase. Example 14 An
in-store disclosure or one placed on an unrelated online retailer's website is unlikely to cure an
otherwise deceptive advertisement.

e. Evaluating meimit\; in SDGCE‘—CUI’ISHaiHEd Ads
Many space-constrained ads displayed today are teasers. Because of their smaill
size and/or short length, space-constrained ads, such as banner ads and tweets, generally
do not provide very much information about a product or service. Often, consumers must
click through to the website to get more information and leam the terms of an offer. Ifa
space-consirained ad contains a claim that requires qualification, the advertiser disseminating
it is not exempt from disclosure requirements.

* Disclose required information in the space-constrained ad itself or clearly
and conspicuously on the website to which it links. In some cases, a required
disclosure can easily be incorporated into a space-consirained ad. Example 15
In other instances, the disclosures may be too detailed to be disclosed effectively
in the ad itself. These disclosures may sometimes be communicated effectively
to consumers if they are made clearly and conspicuously on the website to which
the ad links. In determining whether the disclosure should be placed in the
space-consirained ad itself or on the website to which the ad links, advertisers
should consider how important the information is to prevent deception, how much
information needs to be disclosed, the burden of disclosing it in the ad itself, how
much information the consumer may absorb from the ad, and how effective the
disclosure would be if it were made on the website. If a product promoted in a
space-consirained ad can be bought in a brick and mortar store, consumers who do
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not click through to a linked website would miss any disclosure that was not in the
space-constrained ad itself. If the disclosure needs to be in the ad itself but it does
not fit, the ad should be modified so it does not require such a disclosure or, if that
is not possible, that space-constrained ad should not be used.

* Use creativity to incorporate or flag required information. Scrolling text or
rotating panels in a banner ad can present an abbreviated version of a required
disclosure that indicates additional important information and a more complete
disclosure are available on the click-through page.

* Use disclosures in each ad. If a disclosure is reguired in a space-consirained ad,
such as a tweet, the disclosure should be in each and every ad that would require
a disclosure if that ad were viewed in isolation. Do not assume that consumers will
see and associate multiple space-constrained advertisements. Example 16

* Short-form disclosures might or might not adequately inform consumers of
the essence of a required disclosure. For example, *Ad:" at the beginning of a
tweet or similar short-form message should inform consumers that the message
is an adveriisement, and the word “Sponsored” likely informs consumers that
the message was sponsored by an adveriiser. Other abbreviations or icons may
or may not be adequate, depending on whether they are presented clearly and
conspicuously, and whether consumers understand their meaning so they are not
misled *® Example 17 Misleading a significant minority of reasonable consumers is
a violation of the FTC Act#

* Maintaining disclosures with republication. Advertisers should employ
best practices to make it less likely that disclosures will be deleted from space-
constrained ads when they are republished by others. Some disclosures can be
placed at the beginning of a short-form message. Alternatively, if a disclosure is
placed at the end of a message, the original message can be written with enough
free space that the disclosure is not lost if the message is republished with a
comment by others.

26. Empirical evidence may be necessary o demonstrate that certain abbreviations or icons are effective, at least
until such time that their usage is sufficiently widespread to provide confidence that consumers see them and
understand what they mean. As of the date of publication of this document, such evidence was not available.

27. Deception Policy Stat it at 177 n20.
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Disclosures on the click-through. In some instances — e.g., when a teaser ad
does not actually identify the product being advertised, so the consumer must click
through to leam its identity, or when the adveriised product is sold only through
the advertiser's own website and the consumer must click through in order to

take any action — a space-constrained ad can direct consumers to a website

for more information if a detailed disclosure is necessary but will not fit in the
space-constrained ad. The full disclosure must then be clearly and conspicuously
displayed on the website.

Providing required disclosures in interactive ads. |f consumers can purchase
a product within an interactive ad, all required disclosures should be included in the
ad itself.

2. Prominence

It is the advertiser's responsibility to draw attention to the required disclosures.

Display disclosures prominently so they are noticeable to consumers. The size,
color, and graphics of the disclosure affect its prominence.

Size Matters. Disclosures that are at least as large as the claim to which they
relate are more likely to be effective.

Color Counts. A disclosure in a color that contrasts with the background
emphasizes the text of the disclosure and makes it more noticeable. Information
in a color that blends in with the background of the ad is likely to be missed.
Example 18

Graphics Help. Although using graphics to display a disclosure is not required,
they may make the disclosure more prominent.

Evaluate the size, color, and graphics of the disclosure in relation to other parts
of the website, email or text message, or application.”® The size of a disclosure should be
compared to the type size of the claim and other text on the screen. If a claim uses a particular
color or graphic treatment, the disclosure can be formatted the same way to help ensure that
consumers who see the claim are also able to see the disclosure and relate it back to the claim

28 Websites may display differently, depending on the program and device used. Advertisers should consider
different display options to ensure that qualifying information is displayed clearly and conspicucushy.
Ewaluafing the prominence of the disclosure in relation to the rest of the ad, as it may appear on vanous
devices, helps ensure that consumers are able to view the disclosure.
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it modifies. In addition, the graphic treatment of the disclosure may be evaluated in relation to
how graphics are used to convey other items in the ad.

Account for viewing on different devices. Most webpages viewable on desktop
devices may also be viewable on smariphones. Therefore, unless a website defaulis to a
mobile-optimized (or similarly responsive) version,= advertisers should design the website so
that any necessary disclosures are clear and conspicuous, regardless of the device on which
they are displayed. Example 19 Among many other considerations, if a disclosure is too small
to read on a mobile device and the text of the disclosure cannot be enlarged, it is not a clear
and conspicuous disclosure. If a disclosure is presented in a long line of text that does not
wrap around and fit on a screen, it is unlikely to be adequate.

Don‘t bury it. The prominence of the disclosure also may be affected by other factors.
A disclosure that is buried in a long paragraph of unrelated text will not be effective. The
unrelated text detracts from the message and makes it unlikely that a consumer would notice
the disclosure or recognize its importance. Even though the unrelated information may be
useful, advertisers must ensure that the disclosure is communicated effectively. For example,
it is highly unlikely that consumers will read disclosures buried in “terms of use™ and similar
lengthy agreements. Even if such agreements may be sufficient for contractual or other
purposes, disclosures that are necessary to prevent deception or unfaimess should not be
relegated to them. Similarly, simply because consumers click that they “agree” to a term or
condition, does not make the disclosure clear and conspicuous.

A disclosure that addresses a subject other than the primary subject of the ad.
Consumers who are trying to complete a task and obtain a specific product or service may
not pay adequate attention to a disclosure that does not relate fo the task at hand. This can
he problematic if, for example, an advertiser is selling a product or service together with a
negative option trial for a different product or service. In these circumstances, even a relatively
prominent disclosure about the negative option trial could be missed by consumers because
this additional product or service is not their pimary focus. One way to increase the likelihood
that consumers have aciually read and understood a disclosure in such circumstances is
to require consumers to affirmatively acknowledge having seen the disclosure by choosing
hetween multiple answer options, none of which is preselected. Any such affirmative

28. Website operators can idenfify visitors who are using mobile devices to visit their websites and display a
wersion of the site that has been designed or “optimized” to enable those consumers io view the site more
easily.
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acknowledgement should be displayed early in the decision-making process, e.g., before the
primary item is actually added to a shopping cart. Example 20

3. Distracting Factors in Ads
The clear and conspicuous analysis does not focus only on the disclosure itself. It also
is important to consider the entire ad. Elements like graphics, sound, text, links that lead to
other screens or sites, or “add to cart” butions may result in consumers not noticing, reading,
or listening to the disclosure. Example 21

* Don't let other parts of an ad get in the way. On television, moving visuals
behind a text message make the text hard to read and may distract consumers’
attention from the message. Using graphics online raises similar concems:
flashing images or animated graphics may reduce the prominence of a disclosure.
Graphics on a webpage alone may not undermine the effectiveness of a disclosure.
It is important, however, to consider all the elements in the ad, not just the text of
the disclosure. Example 22

4. Repetition
[t may be necessary to disclose information more than once to convey a non-deceptive
message. Repeating a disclosure makes it more likely that a consumer will notice and
understand it, and will also increase the likelihood that it will be seen by consumers who may
he entering the website at different points. Still, the disclosure need not be repeated so often
that consumers would ignore it or it would clutter the ad.

* Repeat disclosures on lengthy sites and applications, as needed. Consumers
can access and navigate websites or applications in different ways. Many
CONSUMers may access a site through its home page, but others might enter in the
middle, perhaps by linking to that page from a search engine or another website.
Consumers also might not click on every page of the site and might not choose to
scroll to the bottom of each page. And many may not read every word on every
page of a website. As a result, advertisers should consider whether consumers
who see only a poriion of their ad are likely to be misled because they will either
miss a necessary disclosure or not understand its relationship to the claim it
modifies.

s Repeat disclosures with repeated claims, as needed. If claims requiring
qualification are repeated throughout an ad, it may be necessary to repeat the
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disclosure, too. In some situations, the disclosure itself is so integral fo the claim
that it must always accompany the claim to prevent deception. In other instances, a
clearty-abeled hyperlink could be repeated on each page where the claim appears,
50 that the full disclosure would be placed on only one page of the site.

5. Multimedia Messages and Campaigns
Online ads may contain or consist of audio messages, videos, animated segments, or
augmented reality experiences (interactive computer-generated experiences) with claims that
require qualification. As with radio and television ads, the disclosure should accompany the
claim. In evaluating whether disclosures in these multimedia portions of online ads are clear
and conspicuous, advertisers should evaluate all of the factors discussed in this guidance
document, as well as these special considerations:

* For audio claims, use audio disclosures. The disclosure should be in a volume
and cadence sufficient for a reasonable consumer to hear and understand it. The
volume of the disclosure can be evaluated in relation to the rest of the message,
and in particular, the claim. Of course, consumers who do not have speakers,
appropriate software, or devices with audio capabilities or who have their sound
tumed off will not hear either the claim or the disclosure.

+  [For written claims, use written disclosures. Disclosures triggered by a claim
or other information in an ad's written text should be made in writing, and not be
placed solely in an audio or video clip. Consumers who do not have speakers,
appropriate software, or devices with audio capabhilities or who have their sound
turmed off will not hear an audio disclosure; similarly, consumers might not be able
to view a video clip on some devices or simply might not choose to watch it.

* Display visual disclosures for a sufficient duration. Visual disclosures
presented in video clips or other dynamic portions of online ads should appear for
a duration sufficient for consumers fo notice, read, and understand them. As with
brief video superscripis in television ads, fleeting online disclosures are not likely to
be effective.

Advertisers should also recognize that consumers today may be viewing their messages
through multiple media (e.g., watching television, surfing the web on a computer, viewing
space constrained messages on a smartphone, etc). This multiple media access does not
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alter the requirement that required disclosures be made clearly and conspicuously in each
advertisement that would require a disclosure if viewed in isolation.

6. Understandable Language
For disclosures to be effective, consumers must be able to understand them.
Advertisers should use clear language and syntax and avoid legalese or technical jargon.
Disclosures should be as simple and straightforward as possible. lcons and abbreviations are
not adequate to prevent a claim from being misleading if a significant minority of consumers do
not understand their meaning * Incorporating extraneous material into the disclosure also may
diminish communication of the message to consumers.

I\VV. Conclusion

Although online commerce (including mobile and social media marketing) is booming,
deception can dampen consumer confidence in the online marketplace. To ensure that
products and services are described truthfully online and that consumers get what they pay for,
the FTC will continue to enforce its consumer protection laws. Most of the general principles
of advertising law apply to online ads, but new issues arise almost as fast as technology
develops. The FTC will continue fo evaluate online advertising, using fraditional criteria, while
recognizing the challenges that may be presented by future innovation. Businesses, as well,
should consider these criteria when developing online ads and ensuring they comply with the
law.

30. See supra note 23
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Example 14

This space-consirained message requires two disclosures: (1) that JuliStarz is a paid
endorser for Fat-away; and (2) the amount of weight that consumers who use Fat-away
can generally expect to lose in the depicted circumstances, which is much less than the 30
pounds Juli says she lost in 6 weeks. See Guides Conceming the Use of Endorsements and
Testimonials in Adwvertising, 16 CFR Part 255.

Ewen if the link in the message led directly to those disclosures on the Fat-away website,
those disclosures would not be adequate if consumers could purchase Fat-away at a brick and
maoriar store or from a third-party online retailer (a retailer that is not affiliated with the adveriiser).
In either case, they might not click through to the Fat-away website, and thus would not see
these disclosures.

Julisiarz  a
" annndng Minske hereh oena |a ta nse AT0S I 6 wis Thanks
Fat away PIE tr makmg §2asy bty

AT
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Example 15

In some cases, required disclosures can easily be incorporated into a space-constrained
ad. This space-constrained message requires two disclosures: (1) that JuliStarz is a paid
endorser for Fat-away, and (2) the amount of weight that consumers who use Fat-away can
generally expect to lose in the depicted circumstances, which is much less than the 30 pounds
Juli says she lost in 6 weeks. This space-constrained ad signals that Juli is a paid endorser by
beginning with “Ad:" which only takes up four characters. It also succinctly discloses, “Typical
loss: 1lbhwk.”

JuliStarz oo
A Shouln g mose pegotysocems. Bl Dose 300 06w, | IR
Falwtmay Filks [or roakivg iloasy, Tyl s Tiswk,
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Example 16

The initial space-constrained message requires two disclosures: (1) that Juli is a paid
endorser for Fat-away; and (2) the amount of weight that consumers who use Fat-away can
generally expect to lose in the depicted circumstances, which is much less than the 30 pounds
Juli says she lost in 6 weeks. Putting that information in a subsequent message is problematic,
because unrelated messages may amive in the interim. By the time Juli’s disclosures armive,
consumers might no longer be reading these messages, or they simply might not realize that
those disclosures pertain to the original message.

JuliStarr s
‘.\ "~ |3 a paid spekesperson for Fal-away Pils. Typical woighl less,
1Bk

o'/ » DevAnvegr oo

QSR i3nn CGhack ait my Fhest app hpit calASEAlE s
{\,,..—0'

MamingJdoey iy
POEr nch caffes nn Yum

JeniRathi  ©-aty r
#0%aclsaboulnysesien | er day s loday and 2l gol her is i weel!

ol

JimGudr Ty il
" reasonstnatamie 1 unch oltside Sxiay with oy gl

- JimGudr oo
wroaaons sk woleye baskelxall is back!

MomingJoey iy b
Stllar column trom Rorker. Horker cofdrg’

JaniRathl nhRar

wanm appie cinr@mon slices! ace siiced appies on butlerss baxe
aheet, aprnke dnnaman, bake & 30 for 30min
picwiticnocnmiughysT

MomingJoey " oningiey .
1t Lwaa Jov (e WOrkS (o hean Dic riusit i over e weesend,
Tyuijkkuss

Julgtarz Hsy m
[ Shonting mede heach stena | lan (o nse S0the In € wie Thanks
Fat away s tor makng § easy
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Example 17

These space-constrained messages all require the following disclosures: (1) that
JuliStarz is a paid endorser for Fat-away; and (2) the amount of weight that consumers who
use Fat-away can generally expect to lose in the depicted circumstances which is much less
than the 30 pounds Juli says she lost in 6 weeks. Although each of these messages includes
an abbreviation or link that leads to disclosure of the relevant information, each of them may be
inadequate to prevent consumers from being misled.

JulisStar 0o
Shouling mevie berdh sozoe. |k W kst 20bx n G 'wks. Thaks
3t away Fils for making It 3z Typleal bsa” Thwk $5nan

Consumers might not understand that “#spon” means that the message was sponsored
by an advertiser. If a significant proportion of reasonable viewers would not, then the ad would
be deceptive.

JuliStarr v oac I
Shooting movie beach scene. Had 1o 1xs2 SUbs n 6 wie. | hanks

Fal-wvay 1S Tor matng Loasy, Typcdl oss, T
b R TSpon

Putting #spon directly after the link might confuse consumers and make it less likely that
they would understand that it is a disclosure.

JuliStarz '
ﬂ Shocdrg mnvie hearh soene Had ta ose 300S N F wis Thanks
Fat away Pl tor making #t 23sy. bl yrbs

Consumers viewing “bit ly/f56,” which links to the advertiser’s official website for the
product, might not realize the nature and relevance of the information that could be found by
clicking on it. Moreover, if consumers can buy Fat-away in brick and mortar stores, at third-party
online retailers, or in any way other than by clicking on the link, consumers who do not click on
the link would be misled.

Julistarz oo
ﬂ Shooling mnvie heerh saene | lad ta nse 30he In G ks Thanks
Fat avay Pl tor making i 235y bl lyatSdssinsegn]
Similarly, consumers viewing “bit ly/f56/disclose[6],” which leads to a third-party website
with disclosures, would not necessarily understand what they will find at that website, or why they
A_zdshould click on that link.
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2. ngwma%mawqu‘liﬂ : Unfair Commercial Practices Directive

Article 2
(b) “trader’ means any natural or legal person who, in commercial practices covered
by this Directive, is acting for purposes relating to his trade, business, craft or

profession and anyone acting in the name of or on behalf of a trader

Article 5
1. Unfair commercial practices shall be prohibited.
2. A commercial practice shall be unfair if:
(a) it is contrary to the requirements of professional diligence,
and
(b) it materially distorts or is likely to materially distort the economic behaviour
with regard to the product of the average consumer whom it reaches or to whom
it is addressed, or of the average member of the group when a commercial
practice is directed to a particular group of consumers.
3. Commercial practices which are likely to materially distort the economic
behaviour only of a clearly identifiable group of consumers who are particularly
vulnerable to the practice or the underlying product because of their mental or
physical infirmity, age or credulity in a way which the trader could reasonably be
expected to foresee, shall be assessed from the perspective of the average member
of that group. This is without prejudice to the common and legitimate advertising
practice of making exaggerated statements or statements which are not meant to be
taken literally.
4. In particular, commercial practices shall be unfair which:
(a) are misleading as set out in Articles 6 and 7,
or

(b) are aggressive as set out in Articles 8 and 9.

5. Annex | contains the list of those commercial practices which shall in all
circumstances be regarded as unfair. The same single list shall apply in all Member

States and may only be modified by revision of this Directive.
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Article 7

A commercial practice shall be regarded as misleading if, in its factual context, taking
account of all its features and circumstances and the limitations of the
communication medium, it omits material information that the average consumer
needs, according to the context, to take an informed transactional decision and
thereby causes or is likely to cause the average consumer to take a transactional
decision that he would not have taken otherwise.

It shall also be regarded as a misleading omission when, taking account of the
matters described in paragraph 1, a trader hides or provides in an unclear,
unintelligible, ambiguous or untimely manner such material information as referred
to in that paragraph or fails to identify the commercial intent of the commercial
practice if not already apparent from the context, and where, in either case, this
causes or is likely to cause the average consumer to take a transactional decision

that he would not have taken otherwise.

Article 13

Member States shall lay down penalties for infringements of national provisions
adopted in application of this Directive and shall take all necessary measures to
ensure that these are enforced. These penalties must be effective, proportionate and

dissuasive.

Annex |
item 22. Falsely claiming or creating the impression that the trader is not acting for
purposes relating to his trade, business, craft or profession, or falsely representing

oneself as a consumer.
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3. ngwma%mamwmmﬁni
3.1 The Consumer Protection from Unfair Trading Regulations 2008
Regulation 2

(1) “trader” means any person who in relation to a commercial practice is acting for
purposes relating to his business, and anyone acting in the name of or on behalf of a

trader

Regulation 3

(4) A commercial practice is unfair if—
(a) it is a misleading action under the provisions of regulation 5;
(b) it is a misleading omission under the provisions of regulation 6;
(c) it is aggressive under the provisions of regulation 7; or

(d) it is listed in Schedule 1.

Regulation 6
(1) A commercial practice is a misleading omission if, in its factual context, taking
account of the matters in paragraph (2)—
(a) the commercial practice omits material information,
(b) the commercial practice hides material information,
(c) the commercial practice provides material information in a manner which is
unclear, unintelligible, ambiguous or untimely, or
(d) the commercial practice fails to identify its commercial intent, unless this is
already apparent from the context,
and as a result it causes or is likely to cause the average consumer to take a

transactional decision he would not have taken otherwise.

(2) The matters referred to in paragraph (1) are—
(a) all the features and circumstances of the commercial practice;
(b) the limitations of the medium used to communicate the commercial practice

(including limitations of space or time); and
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(c) where the medium used to communicate the commercial practice imposes
limitations of space or time, any measures taken by the trader to make the

information available to consumers by other means.

(3) In paragraph (1) “material information” means—
(a) the information which the average consumer needs, according to the context,
to take an informed transactional decision; and
(b) any information requirement which applies in relation to a commercial

communication as a result of a Community obligation.

(4) Where a commercial practice is an invitation to purchase, the following
information will be material if not already apparent from the context in addition to
any other information which is material information under paragraph (3)—
(a) the main characteristics of the product, to the extent appropriate to the
medium by which the invitation to purchase is communicated and the product;
(b) the identity of the trader, such as his trading name, and the identity of any
other trader on whose behalf the trader is acting;
(c) the geographical address of the trader and the geographical address of any
other trader on whose behalf the trader is acting;
(d) either—
(i) the price, including any taxes; or
(ii) where the nature of the product is such that the price cannot reasonably be
calculated in advance, the manner in which the price is calculated;
(e) where appropriate, either—
(i) all additional freight, delivery or postal charges; or
(i) where such charges cannot reasonably be calculated in advance, the fact
that such charges may be payable;
(f) the following matters where they depart from the requirements of professional
diligence—
(i) arrangements for payment,
(i) arrangements for delivery,
(iii) arrangements for performance,

(iv) complaint handling policy;
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(g) for products and transactions involving a right of withdrawal or cancellation,

the existence of such a right.

Regulation 10.
A trader is guilty of an offence if he engages in a commercial practice which is a

misleading omission under regulation 6.

Regulation 13.

A person guilty of an offence under regulation 8, 9, 10, 11 or 12 shall be liable—

(a) on summary conviction, to a fine not exceeding the statutory maximum; or

(b) on conviction on indictment, to a fine or imprisonment for a term not exceeding

two years or both.
Schedule 1.

item 22. Falsely claiming or creating the impression that the trader is not acting for
purposes relating to his trade, business, craft or profession, or falsely representing

oneself as a consumer.
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3.2 The UK Code of Non-broadcast Advertising, Sales Promotion and Direct
Marketing

The CAP Code

The UK Code of Non-broadcast
Advertising, Sales Promotion and
Direct Marketing

Edition 12

London: TSO “ [ R
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SCOPE OF THE CODE

Introduction
This twelfth ediion of the Code comes into force on 1 Septemnber 2010, 1 replaces all previous editions.

Az wal as this Code, non-broadeast markefing communications are subject fo legislation.
‘Sea wasn.cap.ong.uk for a non-axdhaustive st. The advertising rules that apply to video-on-damand
sandcas which are subject to statutony regulation are refiacted in the rules set out in Appendix 2.

I The Code applies to:

8. advertisements in newspapers, magarines, brochures, lesflets, crculars, mailings, e-mails, text
ftran=missions {including SMS and MMS), fax tranamizsions, catalogues, follow-up Reraturs
and other alectronic or printed matesal

b. posters and other promaotional meda in public places, including moving images
©. cinema, video, DVD and Blu-ray advertisamants:

d advertisaments in non-broadcast slectronic medie, including but not limited to: onine
advertisameants in pad-for space (incduding banner or pop-up advertizamants and online
video advertisements); paid-for search Estings; preferential Estings on price comparison sites;
wiral advertizernents (zee lll [; in-game adveriisemnants; commencial cleesified advertisements;
advergames that featurs in display adverfisaments; advertisements transmitted by Bluetooth;
advertisaments distibuted through web widgsts and online sales promaotions and prize
promotions

8. marksting datsbeses containing consumers’ parsonal information
f. =ales promofions in non-broedeast media
g- advertorisls {ssa Il k).

h. Advertizerments and other marketing communications by or from companies, organieations or
sole tradera on their own webaites, or in other non-paid-for space onfine under their comtrol,
that are directly connected with the supply or transfer of goods, services, opportunities and
gifts, orwhich conast of direct solicitations of donations as part of their ocemn fundraising
mh‘l‘lh .

Il The Code doss not apply to:

8. broadeast advertisements (The BCAP Code sate out the rules that govern broadcast
advertisameants on any television channel or radio station licenzed by Ofcom)

b. the contents of premium-rate services, which are the responsibiity of PhonepayFiua; marketing
communications that promote thoss services ame subject to PhonepayPlus reguiation and to
the GAP Coda

©. marksting communications in forsign media. Direct marketing communications that onginate
outside the United Kingdom and sales promofions and markating communications on non-UK
websites, if targeted at UK consumers, are subject to the jurisdiction of the relevant authority
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in the country from which they oniginate if that authority operates a suitsble cross-bordar
complaint system. if it doas not, the Advertising Standards Authority (A5A) will take what action
it can. Most members of the European Union, and many non-European countries, have a
salf-regulstory organisation that iz & member of the Buropean Advertising Standerds Alksnce
[EASA). EASA co-ordinates the cross-border complainis systemn for s members fwhich induds
the ASA)

d. diaims, in marketing communications in media eddreased only to medical, dental, vetesinary or
dlied practitionars, that relste to those praciiioners” expertise

. dassified private advariisamants, including those appearing online

f.  stafutory, public, police and other official notices or information, but noé marketing
jcati produced by public authorifies and the like

Q. works of art axhibited in public or private

h. private comespondence, induding comespondance bebwesn organisations and their customers.
sbout exdsting relstionships or past purchsses

L e oral communications, including telephone calls and announcements or direct spprosches.
from street marketers

| press redeasss and ofher public relations matenal not coverad by part | above

k. editoria content; for example, of the media or of books and regular competitions sudh
B85 Crosswonds

L fyposting jmost of which iz ilegal)

m. packages, wrappers, labels, fickets, timetables and price lists unlese they advertize another
product or 8 sales promotion or are visible in a marketing communication

n. point-of-ese displays, axcept those covered by the eales promotion nules or the roling paper
and filter rulss

o. political sdvertisements as defined in Saction 7

p. 'website content not covered by | d and | b, including (but not limited to) editorial contant, news
or pubdic relations material, corporate reports and natural kstinge on & seanch engine or a price
comparison site

q. sponsorehip; marketing communications that refer to aponsorship ame coversd by the Code

r. customer charters and codes of practice.

5. imvestor relations: (see 11 m)

t. ‘'hentage adwertiang’ by or from companies, organisations or sols tradars on their cwn
wabsitea, or in other non-peid for space online under thair control, where that adverfising
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is not part of their curment promotional strategy and is placed in an appropriste contat. In
cases whare advartisaments or ofher markating communications recantly edjudicated against
by the ASA are featured, nule 1.2 (the spirt of the Code) may be imvoked to bring those
advartisameants or cthar marksting communications within remit.

These definitions apply to the Code:
a product encompaesses goods, services, idess, causes, opporiunities, prizes or gifts

a consumer is anyone who 8 likely to see a given marketing communication, whather in the
coursa of business or not

. tha United Kingdom covers the ksle of Man and the Channal lzlands

a claim can be implied or direct, written, spoken or visual; the name of a product can constitule
a claim

the Coda im divided into numbered rulss

a markseting communication includes all forma of communication listed in part |

. amarketer indudes an advartiser, promoter or direct marketer

a suppiier is anyone who supplies a product that is sold by a distance-selling marketing
communication {and can be the marketer)

a child ia aryone under 16

a conporate subscnber includsa corporate bodies such as imited companies in the UK, imited
lishifity partnershipa in England, Wales and Northem neland or any parinerships in Scolland.
It also indludes schools, hoapitals, Government depariments or agenciss and other public
bodies. It doss not includs sols traders or non-limited lisbilty partnershipa in England, Wales
and Morthemn Ireland. See rule 10.14

An advertonal ks an advertisament festure, announcamant or promotion, the content of which ia
controlled by the merkster, not the pubksher, that ks disseminated in exchange for & payment or
other reciprocal amangement

A viral advertisament is an e-mail, text or other non-broadcast marketing communication
designed to stimulate significant circulstion by recipisnts to generate commencial or
reputational banefit to the marketer. Virel advertisernents are usualy put info circulation
("=eaded”) by the marketer with a request, aither explicit or implicit, for the measage to ba
forearded fo others. Sometimes they include a video clip or a link to website matenial or ane
part of a sales promotion campaign.

. Investor relations material is information about an onganésation {including its goods or senvices)

addressed to the fnandial community, including shamsholders and investors, as wel as others
who might be interested in the company's stock or financial stability.
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IV Thesa criteria apply to the Code:
a. the ASA Counci's interpretation of the Code is final

b. ifit is not dear whethar a communication falls within the remit of the Codea, the ASA will be
mora likely to apply the Code if the material complained about i in paid-for space

. compliance with the Cods is assessad according to the marksting communication's probabls
impact whan taken as a whole and in context. That will depeand on the medium in which the
marketing communication appeared, the audisnce and itz lkely responss, the nature of the
product and eny maternial dstributed to consumers

d. the Non-broadeast ASA Coundil may have regard to dedisions made by the Broadcast ASA
‘Council under the BCAP Code and, similarty, the Broadcsst ASA Council may have regard to
dacisions mads by the Non-broadcast ASA Coundl under the GAP Code. Factors that help
to determmine whather an ASA adjudication is likely to apply scross media includs, but are not
mited to, the charactenstics of the medium, how the advertissment is targaeted, the contaxt in
which a claim is mede and the estent to which the relevant CAP Code provisions comeapond
to thoss in the BCAP Coda

a. the Code does not have the force of lzw and s interpretation will reflact is fewdbility. The Coda
operstes alongside the kaw; the Courts may make rulings on matters coverad by the Code

f  &n indication of the stafutory rules goveming marketing communicafions is given on
wersrcap.org.uk; professionsl advics should be taken shout their spplication

@. no spoken or witten communication from the ASA or CAP should be undarstood &8 containing
legdl advice

h. the Code is primarity concarmed with the content of advertisemeants, promotions and direct
marketing communications and not with terme of business or products. Some nuiaa, however,
go beyond content; for exampls, thoss thet cover the administration of ssles promotiona, the
suitahility of promotionsl iterma, the delvery of products ordered through an adverfisamant and
the use of parsonal information in direct marketing. Editorial content iz specifically exduded
from the remit of the Code (see Il k) afthough it might be a factor in determining the conteut in
which a marketing communication is judged (see IV c}

iL the Code makes due allowance for publc sensitivifies but will not be used by the ASA fo
diminizh freedom of speech unjustifiabhy

j tha ASA doss not arbitrate bebween conflicting ideologies

b in assessing complance with the Code, the ASA may take account of honest market practices
:and the general principle of good faith in the traders’ field of actiity

L in relevant cases the ASA will have regard to exsting statutory enforcemant bodies. The ASA
reserves the right to refer complainanis to the relevant stafutory regulator in cases where
‘8 complaint about 8 marketing communication relates to a Code rule that reflects a legal
provision for a regulsted product.

The GAP Gode: The LK Code of Morrbrondcast fiche©ising, Sales Promotion and Diesct Marketing ]
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COMPLIANCE

Principle

The central pri for all i is that they should be legal, decent,
honest and truthful. All markefing communications should be prepared with a sense of
responsibility to consumers and society and should reflect the spirit, not merely the letter, of
the Code.

Background

Marketers should use the ASA website, www.asa o uk, or the CAP website, www cap org.uk, to
inform themsehves of recent ASA adjudications, the latest text of the Code and CAP guidance on the
Code.

The fact that a marketing communication complies with the Code does not guaraniee that every
publisher will accept it. Media owners can refuse space 1o marketing communications that break the
Code and are not obliged to publish every marketing communication offered to them.

The ASAICAP seif-regulatory system is recogrised by the Government, Office of Fair Trading and
the Courts as one of the "established means" of consumer protection in non-broadeast marketing
‘communications. Any matter that principally concems a legal dispute will nomally need to be
resolved through law enforcement agencies or the Courts.

The ASA and CAF will treat in confidence any genuinely private or secret material supplied unless
the Couris or officials acting within their statutory powers compel its disclosure.
Rules
11 Marketing communications should be legal decent. honest and
truthiful.

12 Marketing communications must reflect the spirit, not merely the letter, of the
Code.

13 Marketing communications must be prepared with a sense of respensibiity to
consumers and to society.

14 Marketers must comply with all general rules and with relevant sector-specific
rubes.

15 Mo marketing communication should bring adverfising  info
disrepute.

16 Marketing communications must respect the principles of fair competifion
generally accepted in business.

17 Any unreasonable delay in responding to the ASA's enquiries will nomally be
considered a breach of the Code.
171 The full name and geographical business address of the marketer must

be given io the ASA or CAP without delay if requested.

18 Marketing communications must comply with the Code. Primary responsibility
for cbsarving the Code falls on marketers. Others involved in preparing or
publishing

1 The CAP Codde: The UK Code of Sales. and Direct

Marketing
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marketing communications, such as agencies, publishers and other senvice suppliers, also
accept an obligaion to abide by the Code.

181 Rules in Appendix 3 apply only to third parties as defined. If the ASA is unable to
identify the relevant third party, the advertiser - on behalf of whom the OBA
advertisement is delivered to web users - must, in good faith, co-operate with the
AZA to help determine the identity of the third party.

19 Marketers should deal fairy with consumers.

Legality

110 Marketers have primary responsibility for ensuring that their marketing communications
anyaone to break it

11404 Marketers must not state or imply that a product can legally be sold i it cannot

The CAF Code: The U Code of Non-broadcast Advertising, S-akes Fromotion and Direct Marksing 12
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RECOGNITION OF MARKETING COMMUNICATIONS

Background

Civer sections of the Code contain product-specific or sudisnce-speciic nules that are intended
Promotions and Children sactions of the Code contain niles that apply, as well as the general nules, to

Rules
24 Markating communications must be obwviously identifisble as such.

22 Unaolicted e-maill markefing communications must be obwviously identifiable as markating
communications without the need to open them {see rule 10.6).

23 Marksting communications must not falsely claim or imply that the marketer is acting as
A8 consumer or for purposes outside its trade, businesa, craft or profession; i
communications must meke clear their commercial intent, if that is not obvious from the
context.

communications; for example, by heading themn *advertizement featurs”.

16 The CAP Gode: The UK Cods of Non-bmadosst AdiverSising, Saess Promotion and Direct Marketng
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MISLEADING ADVERTISING

Background

The ASA may take the Consumer Protection from Unfair Trading Regulations 2008 into account
when it adjudicates on complaints about marketing communications that are alleged to be
misleading. See Appendix 1 for more information about those Regulations.

The ASA will take into account the impression created by marketing communications as well as.
specific claims. It will adjudicate on the basis of the likely effect on consumers, not the
marketer's intentions.

Other sections of the Code contain product-specific or audience-specific rules that are intended
o protect consumers from misleading marketing communications. For example, the Children
and Medicines sections of the Code contain rules that apply. as well as the general rules, o
marketing communications that fall under those sections.

Rules
General
31 Marketing communications must mot materially mislead or be likely to do so.

32 Obvious exaggerations ("puffery”) and claims that the average consumer who sees
the marketing communication is unfikely to take literally are allowed provided they
do not materially mislead.

33 Marketing communications must not mislead the consumer by omitting material
information. They must not mislead by hiding material information or presenting it in
an unclear, unintelligible, ambiguous or untimely manner.

Material information is information that the consumer needs to make informed
decisions in relation to a product. Whether the omission or presentation of material
information is likely to mislead the consumer depends on the context, the medium
and, if the mediumn of the marketing communication is constrained by time or space,
the measures that the marketer takes to make that information available to the
consumer by other means.

34 For marketing communications that quote prices for advertised products, material
information [for the purposes of rule 3.3] includes:

341 the main characteristics of the product

342 the identity (for example, a trading name) and geographical address of
the marketer and any other trader on whose behalf the marketer is
acting

343 the price of the advertised product, including taxes, or, if the nature of
the product is such that the price cannot be calculated in advance, the
manner in which the price is calculated

344 delivery charges

3 The CAP Code: The UK Code of Mon-broadcast Advertising, Sales Fromotion and Direct Marketing
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a5

36

345 the amangements for payment, delivery, performance or complaint
handling, if those differ from the amangements that consumers are likely
to reasonably expect

348 that consumers have the right to withdraw or cancel, if they hawve that
right {see rule 3.55).

Cross-reference: If the marketing communicafion encourages a
consumer to buy a product through a distance-seling mechanism,
please refer to Section 8: Distance Selling.

Marketing communications must not materially mislead by omitting the identity of
the marketer.

Some marketing communications must include the marketer's identity and contact
details. Marketing communications that fall under the Distance Selling, Database
Practice or Employment sections of the Code must comply with the more detailed
rules in those sections.

Marketers should note the law requires marketers to identify themselves in some
marketing communications. Marketers should take legal advice.

‘Subjective claims must not mislead the consumer; marketing communications must
not imply that expressions of opinion are objective claims.

Substantiation

7

38

Before distributing or submitting a marketing « ication for publicati
marketers must hold documentary evidence to prove claims that consumers are
likely to regard as objective and that are capable of objective substantiation. The
ASA may regard claims as misleading in the absence of adequate substantiation.
Claims for the content of non-fiction publications should not exaggerate the value,
accuracy, scientific validity or practical usefulness of the product. Marketers must

ensure that claims that have not been independently substantiated but are based
merely on the content of a publication do not mislead consumers.

CAP has published a Help Note on the Marketing of Publications.

Qualification

is

310

Markefing communications must state significant limitations and qualifications.
Qualifications may clarify but must not contradict the claims that they qualify.

Qualifications must be presented clearly.

‘CAP has published a Help Note on Claims that Require Qualification.

Exaggeration

N

312

Markefing communications must not mislead consumers by exaggerating the
capability or performance of a product.

Marketing communications must not present rights given to consumers in law as a
distinctive feature of the marketer's offer.

The CAP Cods: The UK Code of Man Sles and Direct
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313 Markefing communications must not suggest that their claims are universally
accepted if a significant division of informed or scientific opinion exists.

Prohibited Claims

These rules apply of any sul: iation p ted in support of the claims:

314 Marketing communications must not claim that products can facilitate winning in
games of chance.

315 Marketing communications must not explicitly claim that the advertiser's job or

livelihood is in jeopardy if the consumer does not buy the advertised product.

316 Mo marketing communication may promote a pyramid promotional scheme.
Pyramid promotional schemes are those in which consumers pay for the opportunity
to receive payments derived primarily from the introduction of other consumers into
the scheme, not from the sale or consumption of products.

Prices

Background

Price statements in marketing communications should take account of the Department for
Business Inmovation & Skills {BIS) Pricing Practices Guide.

Definition

Price statements include statements about the manner in which the price will be calculated as
well as definite prices.

T Price stat: nits must not mislead by omission, undue emphasis or distertion. They
must relate to the product featured in the marketing communication.

318 Queted prices must include non-optional taxes, duties, fees and charges that apply
to all or mast buyers. However, VAT-exclusive prices may be given if all those to
whom the price claim is addressed pay no VAT or can recover VAT. Such
VAT-exclusive prices must be accompanied by a prominently statement of the
amount or rate of VAT payable.

3139 If a tax, duty, fee or charge cannot be calculated in advance, for example, because
it depends on the consumer's circumstances, the marketing communication must
make clear that it is excluded from the advertised price and state how it is
calculated.

320 Marketing communications that state prices must also state applicable delivery,
freight or postal charges or, if those cannot n 1ably be calculated in adh, 1
state that such charges are payable.

an If the price of one product depends on another, marketing communications must
make clear the extent of the commitment the consumer must make o obtain the

a2 Price claims such as "up to” and "from"™ must not exaggerate the availability or
amount of benefits likely to be obtained by the consumer.

Free

The CAP Coda. The (UK Code of Mon-onadcast Adveriising, Sales Promaotion and Direct Marketing 5
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Principle

Marketing communications must not deseribe a product as "free”, "gratis®, "without charge” or
similar if the consumer has to pay anything other than the unavoidable cost of responding and
collecting or paying for delivery of the item.

323

324

326

Marketing communications must make clear the extent of the commitment the
consumer must make fo take advantage of a "free” offer.

Marketing communications must not describe items as “free” if:

3241 the consumer has to pay packing, packaging, handling or administration
charges for the "free” product

3242 the cost of response, including the price of a product that the consumer
must buy to take advantage of the offer, has been increased, ex
where the increase results from factors that are unrelated to the cost of
the promotion, or

3243 the quality of the preduct that the consumer must buy has been

reduced. CAP and BCAP have published joint guidance on the use of
“frea".

Marketers must not describe an element of a package as “free” if that element is
included in the package price unless consumers are likely to regard it as an
additional benefit because it has recentty been added to the package without
increasing its price.

Marketers must not use the term “free trial” to describe "satisfaction or your money
back" offers or offers for which a non-refundable purchase is required.

Awailability

a7

328

Marketers must make a reasonable estimate of demand for advertised products.

Marketing communications that quote a price for a featured product must state any
reasonable grounds the marketer has for believing that it might not be able o supply
the advertised (or an equivalent) product at the advertised price within a reasonable
period and in reasonable quantities. In particular

32841 if estimated d d ds supply, ing communications must
make clear that stock is imited

3282 if the marketer does not intend to fulfil orders, for example, because the
purpose of the marketing communication is to assess potential demand,
the marketing communication must make that clear

3283 marketing communications must not mislead consumers by omitting

restrictions on the availability of products; for example, geographical
resfrictions or age limits.

The CAP Code: The UK Code of Mon-bioaccast Advertising, Sales Promotion and Direct
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Marketers must monitor stocks. If a product becomes unavailable. marketers must,
whenever possible, withdraw or amend marketing communications that feature that

product.

Marketers must not use the technique of switch selling, in which their sales staff
decline to show the advertised product, refuse to take orders for it or to deliver it
within a reasonable time or demonstrate a defective sample of it to promote a
different product.

Marketing communications must not falsely claim that the marketer is about to
cease trading or move premises. They must not falsely state that a product, or the
fterms on which it is offered, will be available only for a very limited time to deprive
consumers of the time or opportunity to make an informed choice.

Marketing communications must not mislead the consumer about market conditions
ar the possibility of finding the product elsewhere to induce consumers to buy the
product at conditions less favourable than normal market conditions.

Comparisons

Principle

The ASA will consider unqualified superlative claims as comp ive claims against all

competing preducts. Eup-enmdalnsml.stbesmpumed h*,re’ﬂdenne unless they are cbvious
puffery (that is, claims that consumers are unlikely to take literally). Objective superiority claims
must make clear the aspect of the product or the marketer's performance that is claimed to be

SUperior.

Comparisons with ldentifiable Competitors

333

334

335

336

3ar

Marketing communications that include a comparison with an identifiable competitor
must not miskead, or be likely to mislead, the consumer about either the advertised
product or the competing product.

They must compare products meeting the same need or intended for the same

They must chjectively compare one or more material, relevant, verifiable and
representafive feature of those products. which may include price.

They must not create confusion between the marketer and its competitors or
between the marketer's product, frade mark, trade name or other distinguishing
mark and that of a competitor.

Certain EU agricultural products and foods are, because of their unique
areamdmeﬂmdufpmduclwn.gwenspendpmﬁechonhyhang

registered as having a "designation of erigin”. Prod i ion of origin

miust be compared only with other products with the 5arr|ede5|gr|adlun

Other Comparisons

338

Marketing communications that include a comparisen with an unidentifiable
competitor must not mislead, or be likely to mislead, the consumer. The elements of
the comparison must not be selected to give the marketer an unrepresentative
advantage.

The CAP Coda. The (UK Code of Mon-onadcast Adveriising, Sales Promaotion and Direct Marketing T
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Price Comparisons

339

Markefing communications that include a price comparison must make the basis of
the comparison clear.

CAP has published a Help Note on Retailers’ Price Comparisens and a Help Note
on Lowest Price Claims and Price Promises.

Price comparisons must not mislead by falsely claiming a price advantage.
Comparisons with a recommended retail prices (RRPs) are likely to mislead i the
RRP differs significantly from the price at which the product or service is generally
sold.

Imitation and Denigration

ia

342

344

Marketing communications must not mislead the consumer about who
manufactures the product.

Marketing communications must not discredit or denigrate another product,
marketer, frade mark, trade name or other distinguishing mark.

Marketing communications must not take unfair advantage of the reputation of a
competitor's trade mark, trade name or other distinguishing mark or of the
designation of origin of a competing product.

Marketing communications must not present a product as an imitation er replica of a
product with a protected frade mark or trade name.

Endorsements and Testimonials

345

3.50

Marketers must hold documentary evidence that a testimonial or endorsement used
in a marketing communication is genuine, unless it is obviously fictitious, and hold
contact details for the person who, or organisation that, gives it.

Testimonials must relate io the advertised product.

Claims that are likely to be interpreted as factual and appear in a testimonial must
not mislead or be likely to mislead the consumer.

Marketing communications must not feature a testimonial without permission;
exceptions are nomally made for accurate statements taken from a published
source, quotations from a publication or references to a test, trial, professional
endorsement, reseanch facility or professional joumnal, which may be acceptable
without express permission.

Marketers must not refer in a marketing communication to advice received from
CAFP or imply endorsement by the ASA or CAP.

Marketing communications must not display a trust mark, quality mark or equivalent
without the necessary authorisation. Marketing communications must not claim that
the marketer (or any other entity referred to), the marketing communication or the
adwvertised product has been approved, endorsed or authorised by any public or
other body if it has not or without complying with the terms of the approval,
endorsement or autharisation.

The CAP Cods: The UK Code of Man
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Marketing communications must not falsely claim that the marketer, or other entity

to in the ing communication, is a signatory to a code of conduct.
They must not falsely claim that a code of conduct has an endorsement from a
public or other body.

Marketing communications must not use the Royal Arms or Emblems without prior
permission frem the Lord Chamberain's office. References to a Royal Wamant
should be checked with the Royal Warmrant Holders' Association.

Guarantees and After-sales Service

Definition

In the rules below, "guarantee” includes warranties, after-sales service agreements, care

packages and similar products.

353 Marketing communications must not use the word "guarantee® in a way that could
cause confusion about a consumer's rights.

354 Marketing icati miust clear each signifizant limitation to an
advertised guarantee (of the type that has implications for a consumer's rights).
Marketers must supply the full terms before the consumer is committed to taking up
the guarantes.

355 Marketers must promptly refund consumers who make valid claims under an
advertised money-back guarantes.

356 Marketing communications must not falsely claim or imply that after-sales service is
available in an EEA member state in which the advertised product is not sold.

isT If a marketing communication in a language other than an official language of the

EEA State where the trader is located offers after-sales service but the after-sales
service is not available in the language of the marketing communication, the
marketer must explain that to the consumer before the contract is concluded.

The CAP Code: The UK Code of Mon-broadcast Advertising, Sales Promaotion and Direct Marketing 9
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4. NYWNYVIENNUSANSI5UIFRTUY : The Act Against Unfair Competition

Section 2
6. “Entrepreneur” shall mean any natural or legal person engaging in commercial
practices within the framework of his or its trade, business, craft or profession and

anyone acting in the name of, or on behalf of, such person

Section 3

(3) The commercial practices towards consumers, listed in the Annex to this Act, shall
always be illegal.

Section 5

(1) Unfairness shall have occurred where a person uses a misleading commercial
practice. A commercial practice shall be deemed to be misleading if it contains
untruthful information or other information suited to deception regarding the

following circumstances:

1.the essential characteristics of the goods or services, such as availability,
nature, execution, benefits, risks, composition, accessories, method or date of
manufacture, delivery or provision, fitness for purpose, uses, quantity,
specification, after-sale customer assistance, complaint handling, gseographical or
commercial origin, the results to be expected from their use, or the results or
material features of tests carried out on the goods or services;

2.the reason for purchase such as the existence of a specific price advantage, the
price or the manner in which the price is calculated, or the conditions on which
the goods are supplied or the services provided;

3.the nature, attributes or rights of the entrepreneur such as his identity, assets,
including intellectual property rights, the extent of his commitments, his
qualifications, status, approval, affiliation or connections, awards or distinctions,
motives for the commercial practice or the nature of the sales process;

4.any statement or symbol in relation to direct or indirect sponsorship or
approval of the entrepreneur or of the goods or services;

5.the need for a service, part, replacement or repair;

6. compliance with a code of conduct by which the entrepreneur has undertaken
to be bound when he makes reference to such commitment; or

7.the rights of consumers, particularly those based on promised guarantees or

warranty rights in the event of impaired performance.
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Section 8

(1) Whoever uses an illegal commercial practice pursuant to Section 3 or Section 7
can be sued for elimination, and in the event of the risk of recurrence, for cessation
and desistance. The cessation and desistance claim shall already pertain in the event

of the risk of such contravention of Section 3 or Section 7.

(2) Where the contraventions are committed in a business by a member of the staff
or by a person exercising a mandate, the claim to cessation and desistance and the
claim to elimination shall be deemed to apply in relation to the owner of the

business as well.

(3) The claims under subsection (1) shall vest in
1. every competitor;
2. associations with legal personality which exist for the promotion of commercial
or of independent professional interests, so far as a considerable number of
entrepreneurs belong thereto, and which distribute goods or services of the same
or similar type on the same market, provided such associations are actually in a
position, particularly in terms of their personnel, material and financial resources,
to pursue the tasks, under their memoranda of association, of promoting
commercial or independent professional interests, and so far as the contravention
affects the interests of their members;
3. qualified entities that prove that they are entered on the list of qualified
entities pursuant to section 4 of the Injunctions Act or on the list of the
Commission of the European Communities pursuant to Article 4 of Directive
98/27/EC of the European Parliament and of the Council of 19 May 1998 on
injunctions for the protection of consumer interests (OJ Number L 166 page 51);

4. Chambers of Industry and Commerce or Craft Chambers.

(4) The assertion of the claims referred to in subsection (1) shall be inadmissible
where such assertion is improper having regard to all the circumstances, especially
where it predominantly serves the purpose of generating a claim for reimbursement

of expenses or of the costs of taking legal action against the contravening party.

(5) Section 13 of the Injunctions Act shall be applied mutatis mutandis; in Section 13
subsections (1) and (3), second sentence, of the Injunctions Act the claims to

cessation and desistance in this provision shall be substituted for the claim pursuant
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to section 1 or section 2 of the Injunctions Act. In all other respects the Injunctions

Act shall not apply except in a case where section 4a of the Injunctions Act applies.

Annex
item 23. making the false statement, or creating the false impression, that the
entrepreneur is a consumer or is not acting for purposes relating to his business,

trade, craft or profession;
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5. NVINNeYaLEs1TuigaeAlUs
5.1 Consumer Protection (Fair Trading) Act

Section 2

“supplier” means a person who, in the course of the person’s business —

(a) provides goods or services to consumers;

(b) manufactures, assembles or produces goods;

(c) promotes the use or purchase of goods or services; or

(d) receives or is entitled to receive money or other consideration as a result of the
provision of goods or services to consumers,

and includes any employee or agent of the person, and the word “supply”, with its

grammatical variations and cognate expressions, shall have corresponding meanings

Section 4
It is an unfair practice for a supplier, in relation to a consumer transaction —
(a) to do or say anything, or omit to do or say anything, if as a result a consumer
might reasonably be deceived or misled;
(b) to make a false claim;
(c) to take advantage of a consumer if the supplier knows or ought reasonably to
know that the consumer —
(i) is not in a position to protect his own interests; or
(i) is not reasonably able to understand the character, nature, language or effect
of the transaction or any matter related to the transaction; or
(d) without limiting the generality of paragraphs (a), (b) and (c), to do anything

specified in the Second Schedule.

Section 6

(1) A consumer who has entered a consumer transaction involving an unfair practice

may commence an action in a court of competent jurisdiction against the supplier.

Section 16. A person who, on behalf of a supplier, prints, publishes, distributes,

broadcasts or telecasts an advertisement in ¢ood faith and in the ordinary course of


http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=Id%3A%2297199ea2-d3d4-4e97-bb1d-752f70d03598%22%20Status%3Ainforce;rec=0#pr4-p1b-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=Id%3A%221f39c6bf-cfb4-4c76-a104-e3c26ca7362f%22%20Status%3Ainforce;rec=0#pr4-p1c-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=Id%3A%22ddad0379-7141-4ef4-b690-eeed2ec4d609%22%20Status%3Ainforce;rec=0#Sc2-.
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his business shall not be liable under this Act in respect of any statement,

representation or omission in that advertisement.

Second Schedule:

item 14. Making a representation that appears in an objective form such as an
editorial, documentary or scientific report when the representation is primarily made
to sell goods or services, unless the representation states that it is an advertisement

or a promotion.
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. INTRODUCTION

THE ADVERTISING CONTROL SYSTEM

1.

The Code of Advertising Practice and ASAS

11

1.2

The Singapore Code of Sdvertising Prectics {the Code) is a fundamental part
of thes system of control by which local advertising regulsies its sotivities.

The Cods has been endorsed by organisations representing advartisers,
advertising agencies and media. |k is administered by the Advertising
Standards Authority of Singapore [ASAS] Council to the Consumens
Association of Singapore [CASE)L The Code will bs used by ASAS 1o reguilate
local achvertising activities.

The Advertising Standards Authority of Singapors

21

ASAS comprises membears drawn from the organisations representing
adwertipsns, advertising agencies and medis, gowsmment sgencies and other
supporting organisstions. The ASAS Council mests regulardy to ssoure
oompliance with the Code and o iessp it up to date.

Responsibiities of ASAS, advertisers, agencies, and media

R

a2

While ASAS provides individual advice and guidanoe to adwertisers,
advertising agencies and the media who are in doubt &= to the scoeptability
of ndwertising, particularty prior to publication, ASAS is not gesnsd, nor is it
intended for it 1o beoomes a olearing howse fior the approval of all advertising.

Responsibility for observing the Code rests primarily with the advertiser. But
it also applies to any advertising agency or medium involved inthe publication
af an adwertiser's message to the public. The interpretation of the Cods is
vested in ASAS to ensure that this systam of self-regulation works in the public
interest. ASAS will be bound by all exdsting legislation.

Powerof ASAS

41

ASAS shall be empowsrsd to ask an advertiser or an advertising sgency to
amsend or withdraw any sdvertiserment that, in the opinion of ASAS, is combrary
to the Code. it shall alsc be empowered to ask an sdvertiser or advertising
agenoy to withhold such advertissment until it has been modified or, in the
cane where ASAS has requested for further informetion in order to decide
whether an advertisement is contrary to the Code, pending receipt of suoh
information and & decisicn.

ASAS in empowensd to ask Media Owners to support the decisions of ARAS.
ASAS shall be empowered to request its membsens to sanotion parties whioh
violate the Code, including the withdrawnl of facilities, rights or services from
jparties conoemed subjsot io legal constraints. Membems shall e bost sfforts
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44

o ensure that they have the power to sanction parties that violate the Code,
a.g., by incorporating such power info their cwn membership rules or into
m-mmw&hdm

AZAS shall be empowsrad to rule on any disputes relating to breaches of the
Code arising between members of the Singapore Advertisers Assooiation,
the: Amsonistion of Aocredited Adwertising Agents, Associstion of Madia Dwnens
{Singapore] and Assooistion of Broadossters [Singapore). Such rulings shall
lbe binding on membens of the sssooistions.

ASAS may also sdvise on amy advertissment prepanesd sndfor published by
|pErSONS or companies outside the four sssocistions, prowided that any such
adwvertisement is brought 1o the attertion of ASAS in sccordance with the
procedure gutlined below.

AZAS shall not be responsible for any loss or damage, whether direct or
consequential, in any svent.

Procadure for making advertising complaints

B

B2

B3

5.4

B

Adhvertising complaints should be addressed to the Chairman of ASAS. All
complsints should be in writing and accompanisd by sufficient details of the
complsint for ASAS to act. Mmmuthnhylﬂuphmlnprnq:mw
oomplainams and othens as to the soope of the Authority's activities. Howsver,
investigations'deliberations will ot begin until the complsinant hes providad
a written confirmation and hes paid the sdministrative fee scoording to the
tariff published by ASAS.

Thee complainant will provide a outting of the: press or mageazine sdvertissment
or the full tent of the radio, television or ctinema commercial complained of.
For advertisements with visual, sudio or video elements, ASAS prefers to
reoeive & copy of the advertisement in & form thet allows such visual, sudio or
video elements to be observed. I the advertisement is in the vemeaoddar, an
English transdation must be supplisd.

All compleints should also b2 sccompanied by the contact informaticn,
sspecially the postal address, of the complainant.

ASAS may call on the complainant, the perscn complained against or m'r
ather person for information thet ASAS deems relevant in assessing the
adwertisement complasined of. Such requests for substantistion may be made
by the Chairman or by the secretarist on behalf of the Chairman, and may
spacify dasdlines for the information to be provided and sanctions o be applied
if much deadlines are not met.

In requesting substantistion, whether from interestsd parties or independent
outside parties, ASAS may taks imo socount all factors bo decide who s in the
best position to provide the information. The cost of obisining further
information will be bomne by the party ASAS calls upon to provide the
informtion or, where &5A5 requests information from an independent outside
party, by whichever party ﬂ.EASda-unlnpmpm Ifﬂ'rnpﬂ'lm-nﬂudl.pnn
by ASAS fails to timehy provids information or tofir ing
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of informaticn, ASAS has the discretion to either taks no further sction or to
ot on the besis of the information before it In sither event, ASAS will not be
liable to any person fior any loss or damage which is in any way related to
such lack of information. Those who are bound by this Code will bind
themsalves to indemnify ASAS for all costs and expenses incurred in
deliberating on complaints if such investipations/dalibarations imohve the
employment or engagement of professional experts.

66 TheASAS oouncil will mest to rule on complains snd other enguiries st rsguilar
intervals approprists to the woluntary nature of its membership (but not less
freguenthy than onoe every three months). Membens of ASAS, other than the
Chairman, will hewe one vote and all decisions will b= by 8 simple majority of
mesmibers pressnt. In the svent that the votes are divided, the Chairman will
hawe & casting wobe. & guorum will be constihtesd by one-third of existing
mesmibens. Ay member of ASAS who has s vested inderest in & dispube must
immedintely declare that intersst and be sbsent from all deliberations. The:
Chairman is responsible for ensuring that the council member of ASAS who
has & vested intsrast will sbeent himsslf from all defiberations.

57 ASAS's decision will be notified in writing o the interestsd partiss, advising
thesm of any action to be taken.

58 In addition io adwertising complaints, all other enquiries should slso be
addressed to the Chairman of ASAS. ASAS' advice on such matbens will be
communicated directhy tothe party conoerned by the Chairman, or on hisher
behalf, in writing.

589 Comploinants and persons making enquiries of ASAS should allow &
reasonable perind fwhich will typically be betwsren one and two months after
all relewant informaation is in hand) for the members of the ASAS Council to
study the complaints/enguiriess and to dispatoh & reply or make 8 ruling. Where
further informtion is required for ASAS 0 make s ruling or answer an enguiry,
the time required to handle a8 complaint or engquiry will be sxtended
socardingly.

E.W Al members of ASAS will honour the confidential nature of all discussions.
All defiberations of ASAS are confidential and must not be disclosed to third
persons by amy party without ASAS's prior written permission. ASAS is not
obligsted to disdoss any information it may reosive in the course of any
investigation/defiberation to any party.
&. Sanctions
6.1 The sanctionewhich exist are principally the withbiolding of advertising speos
or time from advertisers, and the withdrawal of trading privileges from
adwertising agencies. Both these sanctions ane applisd by the media ownesns.
6.2 In addition, there is also a sanction of adverss publicity. This is wislded by
ABAS which may publish details of the outcome of investigations it undertakes
naming those who have offended against the Code.
7. ASAS Decision

7.1 The dacision of ASAS on the interpretation of the Code shall be final.
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ii. THE CODE OF ADVERTISING PRACTICES

1. Preamble

11

12

13

All achvertisaments should be lagal, decent, honest, and truthful.

All advertissments should be prepared with 8 senss of responsibility to the
consumier and sociehy.

All advertisements should conform to the principles of fair competition
generally sccepted in business, incduding:

ia]  MNon-denigration;
|kl Non-exploitation of goodeill;
fol  Mon-imitation.

All advertisements shall not subvert the shared velues in Singapore’s sooisty
including:

in] Mation befores community and society sbowe ssif;
bl Family as the basic unit of society;

ol Commiunity support and respect for the individual;
il Consensus, not conflict; and

ie)  Racial and refigious harmomy.

All advertisements shall not subvert Singapore's family values of:
lal Lowve, care, and concerm;

{6l Mutual respesct;

fcl  Filial responsibility;

idl Commitment; and

e} Communication.

No advertisement should bring adwertising into disre pute or reduce confidenoe
in it o8 & servios 1o industry and to the public.

This Code shall not imtentionslhy suppress fres and vigomnous competition.

This Cods shall prodect the rights of consumers.



2.

Scope

21

212

13

24

Thes primary objective of this Code is the regulation of commercial sdvertising.

Thes Code shall apphyto all sdvertissmesnts for any goods, services, and fadilities
appearing in any form, or any media, including but not lmited toc

in] Advertissments in newspapens (including classified advertisements),
magazines, brochures, lenflets, ciroulars, mailings, posters, plastio cards
lincludiing fare cards, cash cands), ticksts and other printsd publications;

{b] Advertisements via facsimile transmissions and senal announcemeants;
ol Advertisemesnts displayed on buildings and vehicles;

{dl Telewimion, radic, cinemnma and video commeroials;

fe] Advertisemsnis in information network ssrvices, slectronic bulletin
bowrds, cn-ine datsbeses and Internet sendioss;

il Advertissments in non-brosdesst elsctronic media such s comiputer
games;

ig!  Mail orders;
{hl Sales promations;
fil  Mailing Bsts;

{j} Digital communications: in every format, design and contet including
thes weoorld-wide web (Intermet]; and

kI Telephane, =ic.

The Code shall be followed by all conosrned with adwertising whether s
advertisers, sdvertising practitionens, sales promoters, agencies, or the media

Thes Cosde shiall be complied with for all advertissments appearing in Singapors
regardiess of their plsos of origin.  The Code recognises that snforoement
mary be difficult in this ares {for exnmple, adwertisement recsived through the
Intsrnet and mail-crder brochures from ovsrsess), bt would sesk the oo
oparation of oll parties concerned, including intermet opamiton and publishans.
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25

The following definitions apply to the Codec

ia] An advertisement means any form of commercial communication for
any goods or services, regardl=ss of medium used, indluding advertising
claims on packs, |sbels and point of sals meterisl;

bl A product encompeasses goods, services, idess, prizes and gifts; and

fol A consumer is anyons who is likely io see a given advertisement.

Interpretation

az

a3

34

a6

ar

ag

This Code is to be applied in the spirit as well as in the letter.
The Code will be isswsd by ASAS to regulate locsl adwertising.

Conformity with the Code is assessed socording to the advertisement's
probable impect when taken as o whols or in contest. This will depend on the
sudienoe, the madium, the nature of the product snd sny sdditional material
distributed o corsumers.

The fact that the content or form of an advertisement originates whally or in
jpart from other sources is not an excuss for non-complisnce with the Code.

‘Whilz an advertiser's subseguent comection and eppropriste redress for &
oontrawention of the Code are desirable, they connot exouse the oniginal
contravertion of the Code.

ASAS shall have the discretion to publish detsils of the parties who have
offended against the Code and the natunes of the offenoe.

I the offending adwertisement originates from owvenseas, ASAS shall hawe the
disoration to seek overssas suthority to help enforce the: Cods, in addition to
Section |, {il, pora 4.2 and 3.6 abowve.

ASAS shall not be responsible or lisble for amy loss or damisge, whether direct
or oonssguential, in amy eeent
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Il. GENERAL PRINCIPLES

1.

Legality

1.1 Advertisemnents should not contain amything that is dlegal or might incite amyone
to break the lsw. Mor should they sppear to condons or lighten the grevity of
illegal activities.

12 Advertissments should not contain anything that contravenes the sthical code
of recognissd professional bodies in Singapaore.

Decency

11 Advertissments should not comtsin snything that is offensiees to the standards
of decency prevailing among those whao are likely to be exposssd to them.

Honesty

31 Advertissments should not sbuse the trst of the corsumer or exploit his lsck
of experienoe, expertiss or knowledpgs.

Fear, superstition, vielence

4.1 Advertissments should not without justifinbls renson play on fear. Advertissms
may use an appeal to fear io encournge prudent behaviour provided such use

i mot disproportionate io the risk
42 Advertissments should not sxploit the superstitious.
4.3 Advertissments should not contain anything that might lead or kend support to

mcts of violenos and anti-social behawiowr, mor should they sppsar to condone
or lighten the gravity of such aots.

Truthful presentation

B1 Adwvertisements should not mislead in any way by inscoursoy, ambiguity,
exaggeration, omission or otherwiss. More specifically, advertisements should
not;

(al Misrepressnt amy matter likely to influenoe consumens” sttitude bo any product,
mhvertiser, or promater;

(bl Misrepressnt any information to mislead conswmesrs imo belisving any matber
that is not true, such as the source of the product, quality of the product,
obligation [or non-cbligation] in using a trial product, and others;

o]  Mislesd consumens aboaut the price of goods or services;

!
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52

53

1l

Ik

Underestimate the sctual total price to be paid;

Misbsad consumens io overestimate the value or mislead consumens regarding
the conditions on the terms of payment such a8 hire purchase, |essing,
instalmient sales and credit sales; or

Miislead consumens regarding the termas of guasrsntes, delivery, eschange, return,
repair and mai woe; and mislead regarding the extert of benefits
for charitable causes.

Ifa presentation isuch as a speech, dooumentary and nevwsreed] is substantially
an advertissment, it should be clsary stabed &s an sdvertisemeant.

Claims

Achvesrti nts should mot mi r h results or quotations from technical
and soisntific publications.

Stetistios should not be so presented a8 o imply & groater wlidity than they
raalhy hme.

Scientific termas should not be misused; soientific jargon and imelevanoiss should
nat be used io maks daims appesr io have amy scientific basis which they do
not possess.

Safety

1kl

Ik

Advertisements should not show & disregard fior safety. In partioular:
Advertisements should not contain any visual presentation or any description
of dangenous practices or of situations which shaow a disregard for safety, unless
justifiable cn educaticnal or social grounds;

Spedial care should be taken in advertisements directed towards or depicting
childinen and young people. Refer to Appendix C for spedific guidelines; and

Consurnars should not be sncouraged to drink and dirfve.

Portrayal of persons

71

&ll parsons should be portreped in 8 manner respectful of their dignity. Mo
pemson should be commoditised.

Chddren and young people

Advertisements should not exploit the natural credulity of children or the [sok
of eupsrisnoe of young people, and should not strain their senss of loyalty.
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B2 Advertissments sddressed to or likely to influenoe children or young people
sheould not comtein amything that might resultin harming them mentalty, moralby
or physicalhy.

B3 Advertissments should not promote & lifestyle that is promiscuous or thet
denigrates or is detrimental to family values. For more guidance see Appendix C.

9. Social values
0.1 Advertisements should not:
{a} Downplay the impartance of patrictism and national wnity;
{b) Misinterpret national policies and goals for the benefit of any individual;
i) Distort the perception of Singaporeans and the guality of life in Singapore;
id) Distort the perceptions of Gitizens’ influence in national issues;

=} Discredit or be derogatory to Singapons as a demooratic country or in any
other way.

82 Advertisements should not promoie or condone rude and inoonsiderste
behaviour. Advertiserments should not downplary the importanoe of having &
caring and compassionate attitude for the less fortunate members of the

83 Advertissments should not sdopt or encoursge & confrontaticnal spprosch to
resclving societal conflicts or differences. Advertisements should not exploit
orfuel conflicts relating to nationsl problermns and controversial policies or issuss.

B4 Advertissments should be handled sensitively to minimise misinterpretation
of intentions on ethnic issues.  Adwertisements should not jeopardise inter-
ethmio understanding or disoriminate sgainst any sthnic group or religion, or
downplay the imporance of mutusl dependence smongst all groups.

10. Family values

10.1 Advertisements should not:

(8l Downplay the importancs of the farmily sz 8 unit and foundation of sooisty;
(bl Undermine the perception of the family as & placs of comfort and seourity;
fo] Discredit mastual love, affection and support amongst family members.

10.2 Advertissments should not encournge inoorsiderate and disrespsotful conduct
mmongst family membens.
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10.3 Advertisements should not denounce or discoursge the responsibilities of
honouring, supporting and providing for cne's parents and grandparents in
their old aga.

10.4 Advertissments should not undermine the willingness smong family membens
to stand by one another throwgh ups and downs.

105 Advertisements should not erode or downplay the importance of
comimiunication amaongst family members in building trust snd understanding.

11. Non-denigration

11.1 Advertisements should not unfairly attack or discredit other products,
orpanisations or professicns: dirscthy or by implication.

12. Non-exploitation of goodwill or intelleciual property

12.1 Advertissments should not make unjustifinble use of the name, initials, logo
amdfor trade and servioe marks of any firm, company or institution.

122 Advertissments should not take unfair sdvantsgs of amother firm, person or
institution’s: poodwill in its name, trade name or other intellechusl propsry, or
the goodwill eamed by other’s adwertising and promotion campaigns.

13. Non-imitation

12.1 Advertisemssnts should not be so similar in gensral leyout, copy, slogans, visual
pressntation, music or sound sfects to other sdvertisements or promotions o
to be likely to mislesd or confuss.

132 Advestissns should comply with paragraph 2 in Asticls 10 of the ICC Code which
states that:

“Where an international advertiser has established & distinctive advertising
CAMpAign in ome of mone countries, other advertisers should not unduty imitste
this campaign in the other countriss whers ha operates, thus preventing him
from extending his campaign within & reasomnsbls pericd of time to such
courtries.”

14. National Symbols

14.1 Astention is drawn to the provisions governing the use of the Singaporne Ams
and Flag, and the Mational Anthern. Detsils may be obtained from the officss
of the Prime Minister or the Ministry of Inform ation, Communicstions and the
Arts.
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Matters of fact

1.

1.1

Al desoriptions, olaims and com parisons that releste io matters of objectively
asoertainable facts should be capable of substantistion. Advertisers and
sdwvertising agenciss are reguired to hold such substantisticn resdy for
immediate prodscion without delay to ASAS upon request.

Use of research results

21

‘When a factusl clsim in an sdwertissment is said to be supported by the
rasults of independsnt research, the advertiser and sales prom oter should
be sble to show that those responsible for the research aoospt the
advertiserment as an accurats sccownt of the reseanch.

Use of testimonials

ER

iz

a3

a4

R

Advertisemznts should not contsin or refer to any testimonial ar
sndorsemant unless it is genuine and relstsd to the personal axperience
of the: party who provided the testimonial or endorssment.

Testimonials or sndorsements that are cbheolete or othenwise no longer
applicable should not be wssd.

Particular care should be taken to ensure that testimonials based on
fictitious charsotens are not framed so as to give the impression that real
people are invohed.

Testimonials or endorssmients that sre axceptional experiences {i.e. which
do not reflect the axperience that an average user of the produd would
ordinarily expect to hawve| should not be used. Advertisens and advertising
aganiss are required to show substantistion that swch testimonials or
endorsements do indeed reflect the typical experience of ordinary usens.

Except as provided in this clause 35, no advertisement shall use any
testimonial to support & claim [whether gansrally or by sny individual)
that would be prohibited or unsoosptable under sny provision or Appendix
of this Cods. ASAS may, on a cane by cess basis, permit such testimoniaks
o be used, if ASAS is satisfied, in its sole discretion, that such use wouwld
not be unfair or misleading. As & condition to permitting such testimonials
o be used, ASAS may also requiire revisions o the sdwsriisement fo inolede
such disclaimers and gualifications sz ASAS desms fit.

5
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4.

Expression of opinion

41

This Code places no constraint upon the fres sxpression of opinion,
including subjective assessmenis of the quality or desirability of products,
provided always that

{al It is clear what is being expressed is an opinion;

{bl It do=s not mislaad consumars about sny ohjsctively ascertainable
facts; and

{ci  The advertiser is prepared to explain, without delay, when requested
to do so, why he belisves his axpression of opinion conforms to the
Code,

5. Quotstion of prices

The: following provisions apply to any indication of cost in an adwertissment.

B.1 Clarity
I refieranoe is made in.an adwertisement to more than one product, it showld
be clear to which product or version sny guotsd price relates.

5.2 Dbligation to honour price advertised
i a product is illustrated, and a price guoted in conjunction with the
illust ration, sdvertissrs should ensure that what is illustrated can be
purchased for the price: shown.

5.3 Truthfulness
| the price quoted doss not includs the product in its antirety {for example
a lamp without its lamp shada), this fact and the additional price should be
stated with no less prominence than the price itself.

5.4 Goods and Services Tax ["GET")
Al prices should include GST where it applies, in aooordance with published
s

Associated purchas es

6.1 | a product cannot be purchased withowt purchasing other productis} from

the adwertiser or promotes, this fact must ba stated with no less prominence
than the product iself.
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7. Use of the word “free”™

71

1.2

1.3

T4

15

16

‘When & product is sdvertissd or promioied as being “free”, incidentsl costs,
whiich will necessarily be incurred by the consumer in acquiring it, showld
be dearly stated.

I the incidental cost that has to be incurred for scquiring the free product
expeeds what it would normally cost to soquire the produwot from another
souroe, the product should not be desoribed as free.

Advertisers should not ssek to recover the cost of the product that they
describe as fres in any mannes, induding:

{2l Imposing additional fees they would normally not charge;

{b} Inflating any incidental expenses they may legitimately recower; or
{cb  Altering the composition or quality, or inoressing the price, of any
other product which they require to be bought as 8 pre-condition of the
consumar obisining the “free” product.

Except in the context of & fres trial, the word “free” should not be wsed if
payment for a product is cnly deferred.

Atrial moy be described as free, althowgh the consumer is expocted to pay
the cost of returning the goods, provided that the advertiserent or the
promaober has made olear his obligation to do so.

#An offer that exiends & product without cost for the purchess of snother
on & continuows basis should not claim that the produwct is fres.

Use of the word “discount”™

a1

‘When a product is being advertissd or promoted &= to be sold st & disoount
{or similar description such as & bargainl, the discounted price must be
lower than its wsual prics and cannot be offered indefinitely. The wond
“disoount” should not be ussd in the siuation where the reduced price
has beocome or would be ressonably perosived by the consumers as the
usual price.

Comparisons

a1

a2

Advertisernents contsining comparisons should not violate the principles
of fair competition.

‘Where a comparison is made between the respective cash values or prices
of goods that are not identical, the adwertiser should dearly indicate that
this is the case.

7

270



i

10.

11

12,

13.

9.2 Al comparative sdvertisements should be 5o designed that they are dear
and fair, and there is no likefihood of the consumer being misled s o result
of the comparison. The basis of comparison should be the same for the
products being compared and the list of items used in the comparison
should naot be so chosen to provide an unfair advantage to the product
advertised.

Availability of products

10.1 An advertiser should snsure that thers is sdequate supply of his products
o mset forssssable damand genersted by his sdvetissment or promsotion.
He should make clear amy limitations of the product's svailability wnless
such limitation is inhersnt in the nature of the product {e.g. thestres tickets).

10.2 Products that cannot be supplied should not be advertised as o way to
assoss potentiol demand.

Bait sdvertising

11.1 Advertisers should not sesk to entios consumers into & retailer's premise
with no real prospect of selling the advertised or promoted goods at the
price offered

Swrtch selling

12.1 b will be taken as prima facie evid of mislenading and pinble
bait adwertising for the purpose of switch selling if an sdwertiser’s or
promoter's salesmen setioushy disparage or belitle the cheaper article
advertised or indicate unreasonable delay in obtaining defivery or othervwise
put difficulties in the way of its purchase.

Protection of privacy and exploitation of the individual

13.1 Advertisernents should not explicithy portray or refer to any person or his
property unless his prior permission has been obtained.

132 The depiction in advertisements and salss promotions of the President
and mambers of his family is prohibited.

133 Advertissments and sales promotions should not manipulste [such ==
throwgh electronic morphing) any persons or his property to oresats s
misleading or untruthful presentation.

13.4 Advertisements should not reproduce National Registration ldentity Card
{NRIC] or passport numbers in their entinety.
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14. Guarantees

14.1 Advertisements may contain the word “guarantes”, “guaranteed”,
“warranty” or “warranted” or words having the same meaning only if the
gunrantes or warranty referred to improves the consumasr's lsgal right.

142 The full terms of the guarantes as wall as the remedial sction open to the
purchassr should be clearly s=t out in the advertisements, or should be
available for the purchaser to inspect before they are committed to
purchase. Any substantial limitations should be spelled out in the
advertisernent.

14.3 The period of the guarantes must be olearty stated in the advertisement.
15. Iden tification of advertisers

16.1 The identity of the advertiser should abways be clearty stated.

16.2 Mail orders, direct response, exhibition, trade promotion and on-line
advertisements should state clearly the permanent sddress of the
advertiser.

16. Charitable Couses

16.1 Advertisernents claiming that the purchase of & product will support some
charitable cause should not mislead as to the share of procesds that will
g0 to charity.

17. Legibility of Discleimers

17.1 Disclaimers hove to be legible to the unaided eye of the target viewer. As

a general rule of thumb, disolaimers should not be in & font size smaller

than the smallest font used to make affirmistive claims in an sdvertisement,
subject to & minimum font size of B

£



IV. APPENDICES

APPENDIX A
Identification of Advertisements

1. There is an obligation on all concemed with the preparation andior publication of
an advertissment to ensure that smyone who looks ot the advesiisermnent s able to
moe, without reading it clossly, that it is an advertissement and not editorial matter.

L ‘Where an odvertisement appeamns iogether with other subject maotter and hos the
potential of being wrongly penceived, the following guidelines should apphy-

{al  The word “ADVERTISEMENT™ should stand alone and should sppsar on top
of svery pags in such size snd weight of type as to be easily seen;

{bl K the advertisement oooupiss part of o page, it should be separated from any
adjacent matter by a distinct border;

lch  By-lines neming employses of the medium's owners should not be used.
iis, however, psmmiissible to publish by-ines naming sxperis or well-Honown
jpublic fgurss; and

{dl Poarticular care should be taken whernewer the size and font in the advertiserment
i the smme 88 or closely ressmbles that of the editorial matter.

3. Whene paid-ior spaos, material or programming is inthe style of the nonmal editorial,
muaterial or programming, whether paid for by the same or diffsrent adwertisens,
partioular care is needed io ensure that no part can be mistaken for the normal
aditorial, mabsrisl or programming matter.

4. As a general rule, where an advertissment, & saries of sdverissments, or &
supplemant paid for by the same organisstions wnder the same control extends
ower more than one page, it should normally be hesded in bold lstbers with the
words “Advertisement ™ or “Advertising Feature”.

B No guidanos coan oower every case. |t may not be enough menehy to follow to the
letter what is said sbows. It may also be necessary to look again at each
advertisement to sss whsther it is clearly distinguishabls from the usual content of
the medium in which it appeans, and if not, to take steps bo ensure that it s
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