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191 pp.

This Thesis analyses the problem of reservations under the Vienna
Convention on the Law of Treaties 1969 focusing on the case study of reservations
on human rights treaties in the view that the human rights treaties have particular
characteristic which differ from other multilateral treaties. Human Rights are
conceived as universal and are understood as inalienable fundamental rights as well
as are dependent and interrelated. The International Community shall treat all people
equally in order to promote and protect human rights and fundamental freedom.
Universal characteristic of human rights treaties are considered as difficult problems.
In the context of human rights, its universality and the validity of the treaty should be
balanced, however, in the normal case of multilateral treaties the universality of the
treaty shall be supported more than the validity of the treaty.

The gap and lack of clarity of reservations under the Vienna Convention on
the Law of Treaties 1969 create many problems to consider toward reservations on
human rights treaties; whether such reservation is valid , whether the law regarding
the reservation is sufficient, how the lack of clarity of reservations can reflect the
unclear spirit and intent of the treaty, who will observe the validity of reservations and
what is the result of the invalid reservation. The summery of this Thesis will indicate
whether reservations under the Vienna Convention are adequate and can be applied

to the reservations on human rights treaties.
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" Article 2 Use of terms
(d) “reservation” means a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of

certain provisions of the treaty in their application to that State;
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1 Article 19 Formulation of reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation
unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservation, which do not include the reservation in question, may
be made; or

(c) in cases not failing under subparagraphs (a) and (b), the reservation is incompatible with the object and

purpose of the treaty.
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% Article 20 Acceptance of and objection to reservations
(1). A reservation expressly authorized by a treaty does not require any subsequent acceptance by the ther
contracting State unless the treaty so provides.
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34Antony Aust, MODERN TREATY LAW and PRACTICE, p.112

% Article 20 Acceptance of and objection to reservations
(2). When it appears from the limited number of the negotiating States and the object and purpose of a
treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of

each one to be bound by the treaty, a reservation requires acceptance by all the parties.

36
Antony Aust, MODERN TREATY LAW and PRACTICE, p.112

37 . — .
Article 20 Acceptance of and objection to reservations
(3). When a treaty is a constituent instrument of an international organization and unless it otherwise

provides, a reservation requires the acceptance of the competent organ of that organization.
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38
Antony Aust, MODERN TREATY LAW and PRACTICE, p.114

* Article 20 Acceptance of and objection to reservations

(4). In case not falling under the preceding paragraphs and unless the treaty otherwise provides

(a) acceptance by another contracting State of a reservation constitute the reserving State a party to the
treaty in relation to that other State if or when the treaty is in force for those State;

(b) an objection by another contracting State to a reservation does not preclude the entry into force of the
treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the
objecting States;

(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective

as soon as at least one other contracting State has accepted the reservation

40Antony Aust, MODERN TREATY LAW and PRACTICE, p.114
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gniiunelsidia 19(a), (b) vise (c) vize gnAndulneFgnIAaL)

2 Article 20 Acceptance of and objection to reservations

(5). For the purpose of paragraphs 2 and 4 and unless the treaty otherwise provide, a reservation is
considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of
period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be

bound by the treaty, whichever is later

43 ca o & '
ARTURN DISIFNY, ﬂg‘l/m’]ilﬁ‘ZWJ’]\‘iﬂﬁ‘:inﬂ, i 146.

44
Article 21 Legal effects of reservations and of objections to reservations

(1). A reservation established with regard to another party in accordance with articles 19, 20 and 23:
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(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the
reservation relates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other party in its relations with the reserving State.
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Article 21 Legal effects of reservations and of objections to reservations
(2). The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se.
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“ Antony Aust, MODERN TREATY LAW and PRACTICE, p.115.

% Article 21 Legal effects of reservations and of objections to reservations

(3). When a State objecting to a reservation has not opposed the entry into force of the treaty between itself
and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the
extent of the reservation.
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% Antony Aust, MODERN TREATY LAW and PRACTICE, p.117.

% Article 20 Acceptance of and objection to reservations

(4) In case not falling under the preceding paragraphs and unless the treaty otherwise provides

(b) an objection by another contracting State to a reservation does not preclude the entry into force of the
treaty as between the objecting and reserving State unless a contrary intention intention is definitely expressed by the
objecting State;
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2 Article 3 Everyone has the right to life, liberty and security of person.

“ Article 6

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the
most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to
the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall
authorize any State Party to the present Covenant to derogate in any way from any obligation assumed under the
provisions of the Convention on the Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age
and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any

State Party to the present Covenant.
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‘ Article 4 No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in

all their forms.



57

=

(3) @nsnazlignnssimaniu visegnufum visegnasneiiunig

Maaulinine Buywesssy

Tunisl#gunaresnszuaunisyfsssunisenyndunandesiunis
AiRBaTNIN NsLALRNNgUNIEuaznTasine anallanianazininsein ludnuoien
[~ o A a e A dl [<1 E4 P4
un1TnIEnInTuIu wsa ﬂ”l?ﬂ{]ﬂﬁ]ﬂ’]?ﬁﬁ“ﬂﬂ”l?@ﬂtﬂﬂﬂ/] Lﬂuﬂ’]ﬁ’]’]ﬁ;mtﬁmi”lﬂ 1?N1§Hﬂﬁiﬁﬂ
A o : = [ X o (<] 2 I alla ] 1 Y v | uB//
ﬂﬁ‘ﬂ@ﬁﬁﬂﬂﬁﬁ‘ﬁﬂﬂmmuﬂ%ﬂﬂ asailufiasiunprniandlguaivesdainuwingii

a

v ) a va A dl [<1
AURIARN1INTLNIN TN ﬂgumm@miwwmﬂumim@m

v

i

ase Buyweasssn vireandnadsaaniunnediin dengluninsgiuzesesdnig

avdszananAvanatiu 1Ewn

UJeyaynannadiadu@nsuyeeau (Universal  Declaration  of
Human Rights) 425" waz nAN1seuinelssmAdnBoe dNEnaedLas@nan1aninies
(International Convenant on Civil and Political Rights 1966) da 7*° Auuanannislu
[ al o 1 “ o = VYo a ea A dl dl [
MuanReaiudl “yaralaszgnnsziansuiuise lFiunisdfumvisenisasinsaundunig

1%

A E4 A o/ ta( a (=1 r:; a ”
myulinine Buysesssuvisaandnndaanuidusyssiui 1

] 4

aydtynresaniglsliienisAnasas@v T uLaIdTNINTY

ﬁuﬂm (European Convention for the Protection of Human Rights and Fundamental
v 47 o 1 % 1= o = a e A

Freedoms) 83 AIUUAII “%mmium‘l_qlﬂﬂaimgﬂﬂizmmmumﬂmwgumm@m?

dl dl [ t4 E4 A o ar = | o‘://
adinwaundunimiguiueine lSuysesssn vsaandnadsaonudunywdiig

Ufeyeyrdnsiaensfnasesy A liRuaINNNIINITAIMINIULAZNNT

[

A o A A A o o = o o A @ -
ﬂ{]umu?@ﬂq?@\‘iIWﬂﬂuwLﬂuﬂqiwq?mtﬂﬂﬁqﬂ VL?NléEHﬁ??N u?ﬂ@@ﬂﬂﬁﬂ?ﬂqqﬂl,ﬂumiéﬂﬂ

(Declaration on the Protection of All Persons from Being Subjecting to Torture and Other

45 ) ) .
Article 5 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.
46 . . .
Article 7 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation.
47
Article 3 Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
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(International Covenant on Civil and Political Rights 1966) 4a 15% Auuadn “yAratiox

“ Article 11

(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which did not
constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the penal offence was committed.

“ Article 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence, under national or international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time when the criminal offence was committed. If,
subsequent to the commission of the offence, provision is made by law for the imposition of the lighter penalty, the

offender shall benefit thereby.
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2. Nothing in this article shall prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles of law recognized by the

community of nations.

% Article 7 — No punishment without law
1 No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a
criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time the criminal offence was committed.
2 This article shall not prejudice the trial and punishment of any person for any act or omission which, at the time
when it was committed, was criminal according to the general principles of law recognised by civilised nations.
o P. Meyer-Bisch(ed.), Le noyau intangible des droits de I'homme, Ed. Umiversitaires, Fribourg, 1991 EIaN]
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2 KASEY LOWE MCCALL-SMITH, “RESERVATION TO HUMAN RIGHTS TREATIES”, P.97.
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UN Treaty Collection, ICCPR, reservation to Art. 40 by Pakistan.
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UN Treaty Collection, ICCPR, Objection by Austria with regard to the reservations made by Pakistan (24

Jun. 2011).
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UN Treaty Collection, ICCPR, objections to Art. 40 by Pakistan.
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UN Treaty Collection, ICCPR, objections to the reservations by Pakistan based on incompatibility with

the object and purpose of the treaty.
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" Article 57

1. Any State may, when signing this Convention or when deposition its instrument of ratification, make a
reservation in respect of any particular provision of the Convention to the extent that any law then in force in its
territory is not in conformity with the provision. Reservation of a general character shall not be permitted under this
article .

2. Any reservation made under this article shall contain a brief statement of the law concerned.

“ Konstantin Korkelia, “New Challenges to the Regime of the Reservations Under the International

Covenant on civil and Political Rights” p.443.
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(1) The Hilaire, Constantine and BenJamin v. Trinidad and Tobago Case,

21 June 2002
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% Article 75 This Convention shall be subject to reservation only in comformity with the provisions of the
Vienna Convention on the Law of Treaties signed on May 23, 1969.

e Bate, “Avoiding Legal Obligations Created by Human Rights Treaties”, (2008) 57(4) I.C.L.Q 751-788

* Ibid.
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Article 20

1. The Secretary-General of the United Nations shall receive and circulate to all States which are or may
become Parties to this Convention reservations made by States at the time of ratification or accession. Any State
which objects to the reservation shall, within a period of ninety days from the date of the said communication, notify
the Secretary-General that it does not accept it.

2. A reservation incompatible with the object and purpose of this Convention shall not be permitted, nor
shall a reservation the effect of which would inhibit the operation of any of the bodies established by this Convention
be allowed. A reservation shall be considered incompatible or inhibitive if at least two thirds of the States Parties to
this Convention object to it.

3. Reservations may be withdrawn at any time by notification to this effect addressed to the Secretary-

General. Such notification shall take effect on the date on which it is received.
& M. Fitzmaurice, “On the protection of Human Rights, The Rome Statue and Reservations To Multilateral

Treaties”.p.155.
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% M.Kjxrum, “Approaches to Reservation to Treaties, International Law Commission, 55" Sess., Geneva,
5May-6June and 7July-8August 2003, UN Doc. A/CN.4/533 at 7.
% A.Pellet, First Report on the Law and Practice Relating to Reservations to Treaties, 47" Sess., UN

Doc.A/CN.4/470, para 69.

& Article 28

1. The Secretary-General of the United Nations shall receive and circulate to all States the text of
reservations made by States at the time of ratification or accession.

2. A reservation incompatible with the object and purpose of the present Convention shall notbepermitted.

3. Reservations may be withdrawn at any time by notification to this effect addressed to the Secretary-
General of the United Nations, who shall then inform all States thereof. Such notification shall take effect on the date
on which it is received.

% Milica Subotic, “Cultural Relativism for Universality of Human Rights The Case of Reservations to Human

Rights Treaties”, University of Sarajevo, 10" of April, 2005.
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* Article 41

1. A State Party to the present Covenant may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications to the effect
that a State Party claims that another State Party is not fulfilling its obligations under the
present Covenant. Communications under this article may be received and considered only if
submitted by a State Party which has made a declaration recognizing in regard to itself the
competence of the Committee. No communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration. Communications received under this
article shall be dealt with in accordance with the following procedure:

(a) If a State Party to the present Covenant considers that another State Party is not giving
effect to the provisions of the present Covenant, it may, by written communication, bring the matter to
the attention of that State Party. Within three months after the receipt of the
communication the receiving State shall afford the State which sent the communication an
explanation, or any other statement in writing clarifying the matter which should include, to the extent
possible and pertinent, reference to domestic procedures and remedies taken, pending, or available
in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six
months after the receipt by the receiving State of the initial communication, either State shall have the
right to refer the matter to the Committee, by notice given to the Committee and to
the other State;

(c) The Committee shall deal with a matter referred to it only after it has ascertained that all
available domestic remedies have been invoked and exhausted in the matter, in conformity with the
generally recognized principles of international law. This shall not be the rule where the
application of the remedies is unreasonably prolonged;

(d) The Committee shall hold closed meetings when examining communications under this

article;
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(e) Subject to the provisions of subparagraph (c), the Committee shall make available its
good offices to the States Parties concerned with a view to a friendly solution of the matter on the
basis of respect for human rights and fundamental freedoms as recognized in the present
Covenant;

(f) In any matter referred to it, the Committee may call upon the States Parties concerned,

referred to in subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be represented
when the matter is being considered in the Committee and to make submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of notice under subparagraph (b),
submit a report:

(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confine its report to a
brief statement of the facts and of the solution reached;

(ii) If a solution within the terms of subparagraph (e) is not reached, the Committee shall confine its report to
a brief statement of the facts; the written submissions and record of the oral submissions made by the States Parties
concerned shall be attached to the report. In every
matter, the report shall be communicated to the States Parties concerned.

2. The provisions of this article shall come into force when ten States Parties to the present Covenant have
made declarations under paragraph | of this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall
transmit copies thereof to the other States Parties. A declaration may be withdrawn at any time by notification to the
Secretary-General. Such a withdrawal shall not prejudice the consideration of any matter which is the subject of a
communication already transmitted under this article; no further communication by any State Party shall be received
after the notification of withdrawal of the declaration has been received by the Secretary-General, unless the State

Party concerned has made a new declaration.

19 General Comment No.24(52) adopted in 1994, UN Doc. CCPR/C/C/21/Rev.1/Add.6, para 6
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Declaration: The Royal Thai Government wishes to express its understanding that the purposes of the
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25 &g 22

& ¥
o =

1. d‘iﬂ’]ﬂ‘ﬂ mLuummmiwmmmmmﬂimum Lﬂﬂﬂ?ﬂ\i‘ﬂﬂ@ﬂﬁudﬂ fiasda M?ﬂV]VLﬂ?Uﬂ’WiW’ﬂ’]?m’]Lﬂ E;IJ

U

fTﬂrm;Jﬂgumwi@mzmunW?mﬂsluudimwdwﬂi:mﬂm?ﬁﬁaﬁ’u "Lsidw:ﬁﬁmmmwmlﬁﬂﬁ@mﬂ@%uﬁmmwmmﬂ
4 53 Yo v 1 A dl Yo aaa o
i3e lalfimnu fﬂ”vlmummummmemmmﬂm@ﬂmmm&ﬂﬁﬁmmm%ﬂumﬂmmwﬁwmﬂmummiﬂum@map
ol Lmﬂummwumwﬂmwﬂﬂuq ﬂummnuamuuwmwmuuwﬁﬁu sm snanaflunia

2. memﬂi”mmu iﬁmMW’Lv]mqmwmmuwwmimwnmmwammmmwmmﬂm 7 9 fi09fnng
aMssTNTR UATBIANNITZALITLA m@mﬁm?wuhﬁmmgma@uwmmm@ Fagauiefuasdnisanlszanailunig
9 \ A w4 - - p a o & valo A gunve o
Anpsasuazdwaaiinguln uazlunsfinmnamdanunsanbeaindnduresrsauniiaeusniany Waliliiuieys
\ do @ o o . G ea . « adn . A o o d
dmarsnandudmiunianavlegsoniuludiluaseuaiazendn  lunsainliannnsafunuininisanvizesaun@nau
we9psauAFe  ntuasliFunisAnaseduRaaiufnAignnsInanan wasauais  sisniilunisananizadonsalidnay

Foawinuale Audunlfseylilueydyyii



159

nansznswna g lanmue 91 fulldenisdsy iuidndledaetiangunng nnals

'
rya A G | =

W.3.u.AudEee WA, 2522 1l Tuasianeulnaineguaanie uazidnsidudos) aqldiu

IS SIS o o Yo a a o oI/ 1 Yo a a
nnraansLlauiliinglszansa LL@tllﬂ'ﬁ_I@V]ﬁ'ﬂ’]ﬂﬁlﬁluﬂﬁ‘zmﬁvlmﬂﬁﬁﬂﬁ‘q'} mmqmimmm

v
[

andan19g uenguatunsaulasdryanmiduaulngls uwsilutlaqiiulnelfdnlinguiante

e

& A la o A gya a P ) o
luWHVIWQUﬂN LL@::PL?:J'Q@V]"IL@ﬂ@"I? V?@iﬂ@mﬁl@“] VLNN\T]J‘]J???NWM@JLL@ BATWENETNAINAL

1seimnARunNIg

a a

Uszmalnadsdioasoulnanaiadn nsliulide 22 aeseydtynyrinfoadns

wnazaginielfinguunauisnnd ssillay uaznisdfuse Funsvanslurlazmalng

Taad Ireland  ARAUTa299% TaNaN291 §§UW@1®§LL@uﬁﬁ@ﬁimﬁdq )

b

A9IURINA1INEEINTNATAiRANTUR AT UTeei §NAvTeasauni lAeydtynyn Tne

wann13Ma llreengunnawiegni a1aa3aanasdusieiusnstlaesignaniuse

TnqsrasAnazAnyal srasAvese il

4
I a o

audnuayndnfou@nssin - da 517 dndliidideasnunlisenndesdiu

Tansrasfuaracnsfitlsvassaatendynn Usrmalnalissieasnulunisdiulide 22

v
o o Y

TuGesanizeeiadis uwarlfignAnfulng Sgunalafuaud Aoewsnady daawuinans

u

1
1%

ldaenndesdudnglsvasAuazaiusslszasdresausdynyn saduigmasiqnead
ﬁmE-ﬁm%]@maummﬂ?zmﬁimmmﬁvgmm%ﬂﬁwum 193 I3 FININANTU9N Tad9IU

o

anndesiudngilszassuazacnnslszasAaaseudypniullniuudniniuualily

X

<

audtynyngeRau fjuiarigiiiugiansandideanuiinanasnndesively

% UN Treaty Collection, CRC, reservation to Art. 22 by Thailand.

2 UN Treaty Collection, CRC, Objection by Ireland with regard to the reservations to Art. 22 made by
Thailand.
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General Comment No. 24: Issues relating to reservations made upon
ratification or accession to the Covenant or the Optional Protocols thereto, or

in relation to declarations under article 41 of the Covenant : . 04/11/1994.

CCPR/C/21/Rev.1/Add.6, General Comment No. 24. (General Comments)

Convention Abbreviation: CCPR
GENERAL COMMENT 24

Issues relating to reservations made upon ratification or accession to the Covenant or

the Optional Protocols thereto, or in relation to declarations under article 41 of the

Covenant

(Fifty-second session, 1994)

1. As of 1 November 1994, 46 of the 127 States parties to the International
Covenant on Civil and Political Rights had, between them, entered 150 reservations of
varying significance to their acceptance of the obligations of the Covenant. Some of
these reservations exclude the duty to provide and guarantee particular rights in the
Covenant. Others are couched in more general terms, often directed to ensuring the
continued paramountcy of certain domestic legal provisions. Still others are directed at
the competence of the Committee. The number of reservations, their content and their
scope may undermine the effective implementation of the Covenant and tend to weaken
respect for the obligations of States parties. It is important for States parties to know
exactly what obligations they, and other States parties, have in fact undertaken. And the
Committee, in the performance of its duties under either article 40 of the Covenant or
under the Optional Protocols, must know whether a State is bound by a particular
obligation or to what extent. This will require a determination as to whether a unilateral
statement is a reservation or an interpretative declaration and a determination of its

acceptability and effects.

2. For these reasons the Committee has deemed it useful to address in a
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General Comment the issues of international law and human rights policy that arise. The
General Comment identifies the principles of international law that apply to the making of
reservations and by reference to which their acceptability is to be tested and their
purport to be interpreted. It addresses the role of States parties in relation to the
reservations of others. It further addresses the role of the Committee itself in relation to
reservations. And it makes certain recommendations to present States parties for a
reviewing of reservations and to those States that are not yet parties about legal and
human rights policy considerations to be borne in mind should they consider ratifying or

acceding with particular reservations.

3. It is not always easy to distinguish a reservation from a declaration as to a
State's understanding of the interpretation of a provision, or from a statement of policy.
Regard will be had to the intention of the State, rather than the form of the instrument. If
a statement, irrespective of its name or title, purports to exclude or modify the legal
effect of a treaty in its application to the State, it constitutes a reservation.1/ Conversely,
if a so-called reservation merely offers a State's understanding of a provision but does
not exclude or modify that provision in its application to that State, it is, in reality, not a

reservation.

4. The possibility of entering reservations may encourage States which consider
that they have difficulties in guaranteeing all the rights in the Covenant none the less to
accept the generality of obligations in that instrument. Reservations may serve a useful
function to enable States to adapt specific elements in their laws to the inherent rights of
each person as articulated in the Covenant. However, it is desirable in principle that
States accept the full range of obligations, because the human rights norms are the

legal expression of the essential rights that every person is entitled to as a human being.

5. The Covenant neither prohibits reservations nor mentions any type of

permitted reservation. The same is true of the first Optional Protocol. The Second
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Optional Protocol provides, in article 2, paragraph 1, that "No reservation is admissible
to the present Protocol, except for a reservation made at the time of ratification or

accession that provides for the application of the death penalty in time of war pursuant
to a conviction for a most serious crime of a military nature committed during wartime".

Paragraphs 2 and 3 provide for certain procedural obligations.

6. The absence of a prohibition on reservations does not mean that any
reservation is permitted. The matter of reservations under the Covenant and the first
Optional Protocol is governed by international law. Article 19 (3) of the Vienna
Convention on the Law of Treaties provides relevant guidance. 2/ It stipulates that where
a reservation is not prohibited by the treaty or falls within the specified permitted
categories, a State may make a reservation provided it is not incompatible with the
object and purpose of the treaty. Even though, unlike some other human rights treaties,
the Covenant does not incorporate a specific reference to the object and purpose test,

that test governs the matter of interpretation and acceptability of reservations.

7. In an instrument which articulates very many civil and political rights, each of
the many articles, and indeed their interplay, secures the objectives of the Covenant.
The object and purpose of the Covenant is to create legally binding standards for
human rights by defining certain civil and political rights and placing them in a
framework of obligations which are legally binding for those States which ratify; and to

provide an efficacious supervisory machinery for the obligations undertaken.

8. Reservations that offend peremptory norms would not be compatible with the
object and purpose of the Covenant. Although treaties that are mere exchanges of

obligations between States allow them to reserve inter se application of rules of general

international law, it is otherwise in human rights treaties, which are for the benefit of
persons within their jurisdiction. Accordingly, provisions in the Covenant that represent

customary international law (and a fortiori when they have the character of peremptory
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norms) may not be the subject of reservations. Accordingly, a State may not reserve the
right to engage in slavery, to torture, to subject persons to cruel, inhuman or degrading
treatment or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest
and detain persons, to deny freedom of thought, conscience and religion, to presume a
person guilty unless he proves his innocence, to execute pregnant women or children,
to permit the advocacy of national, racial or religious hatred, to deny to persons of
marriageable age the right to marry, or to deny to minorities the right to enjoy their own
culture, profess their own religion, or use their own language. And while reservations to
particular clauses of article 14 may be acceptable, a general reservation to the right to a

fair trial would not be.

9. Applying more generally the object and purpose test to the Covenant, the
Committee notes that, for example, reservation to article 1 denying peoples the right to
determine their own political status and to pursue their economic, social and cultural
development, would be incompatible with the object and purpose of the Covenant.
Equally, a reservation to the obligation to respect and ensure the rights, and to do so on
a non-discriminatory basis (article 2 (1)) would not be acceptable. Nor may a State
reserve an entittement not to take the necessary steps at the domestic level to give

effect to the rights of the Covenant (article 2 (2)).

10. The Committee has further examined whether categories of reservations may
offend the "object and purpose" test. In particular, it falls for consideration as to whether
reservations to the non-derogable provisions of the Covenant are compatible with its
object and purpose. While there is no hierarchy of importance of rights under the
Covenant, the operation of certain rights may not be suspended, even in times of
national emergency. This underlines the great importance of hon-derogable rights. But
not all rights of profound importance, such as articles 9 and 27 of the Covenant, have in
fact been made non-derogable. One reason for certain rights being made non-

derogable is because their suspension is irrelevant to the legitimate control of the state
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of national emergency (for example, no imprisonment for debt, in article 11). Another
reason is that derogation may indeed be impossible (as, for example, freedom of
conscience). At the same time, some provisions are non-derogable exactly because
without them there would be no rule of law. A reservation to the provisions of article 4
itself, which precisely stipulates the balance to be struck between the interests of the
State and the rights of the individual in times of emergency, would fall in this category.
And some non-derogable rights, which in any event cannot be reserved because of their
status as peremptory norms, are also of this character - the prohibition of torture and
arbitrary deprivation of life are examples. 3/ While there is no automatic correlation
between reservations to non-derogable provisions, and reservations which offend
against the object and purpose of the Covenant, a State has a heavy onus to justify such

a reservation.

11. The Covenant consists not just of the specified rights, but of important
supportive guarantees. These guarantees provide the necessary framework for securing
the rights in the Covenant and are thus essential to its object and purpose. Some
operate at the national level and some at the international level. Reservations designed
to remove these guarantees are thus not acceptable. Thus, a State could not make a
reservation to article 2, paragraph 3, of the Covenant, indicating that it intends to
provide no remedies for human rights violations. Guarantees such as these are an
integral part of the structure of the Covenant and underpin its efficacy. The Covenant
also envisages, for the better attainment of its stated objectives, a monitoring role for the
Committee. Reservations that purport to evade that essential element in the design of
the Covenant, which is also directed to securing the enjoyment of the rights, are also
incompatible with its object and purpose. A State may not reserve the right not to
present a report and have it considered by the Committee. The Committee's role under
the Covenant, whether under article 40 or under the Optional Protocols, necessarily
entails interpreting the provisions of the Covenant and the development of a

jurisprudence. Accordingly, a reservation that rejects the Committee's competence to
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interpret the requirements of any provisions of the Covenant would also be contrary to

the object and purpose of that treaty.

12. The intention of the Covenant is that the rights contained therein should be
ensured to all those under a State party's jurisdiction. To this end certain attendant
requirements are likely to be necessary. Domestic laws may need to be altered properly
to reflect the requirements of the Covenant; and mechanisms at the domestic level will
be needed to allow the Covenant rights to be enforceable at the local level. Reservations
often reveal a tendency of States not to want to change a particular law. And sometimes
that tendency is elevated to a general policy. Of particular concern are widely
formulated reservations which essentially render ineffective all Covenant rights which
would require any change in national law to ensure compliance with Covenant
obligations. No real international rights or obligations have thus been accepted. And
when there is an absence of provisions to ensure that Covenant rights may be sued on
in domestic courts, and, further, a failure to allow individual complaints to be brought to
the Committee under the first Optional Protocol, all the essential elements of the

Covenant guarantees have been removed.

13. The issue arises as to whether reservations are permissible under the first
Optional Protocol and, if so, whether any such reservation might be contrary to the
object and purpose of the Covenant or of the first Optional Protocol itself. It is clear that
the first Optional Protocol is itself an international treaty, distinct from the Covenant but
closely related to it. Its object and purpose is to recognize the competence of the
Committee to receive and consider communications from individuals who claim to be
victims of a violation by a State party of any of the rights in the Covenant. States accept
the substantive rights of individuals by reference to the Covenant, and not the first
Optional Protocol. The function of the first Optional Protocol is to allow claims in respect
of those rights to be tested before the Committee. Accordingly, a reservation to an

obligation of a State to respect and ensure a right contained in the Covenant, made
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under the first Optional Protocol when it has not previously been made in respect of the
same rights under the Covenant, does not affect the State's duty to comply with its
substantive obligation. A reservation cannot be made to the Covenant through the
vehicle of the Optional Protocol but such a reservation would operate to ensure that the
State's compliance with that obligation may not be tested by the Committee under the
first Optional Protocol. And because the object and purpose of the first Optional Protocol
is to allow the rights obligatory for a State under the Covenant to be tested before the
Committee, a reservation that seeks to preclude this would be contrary to the object and
purpose of the first Optional Protocol, even if not of the Covenant. A reservation to a
substantive obligation made for the first time under the first Optional Protocol would
seem to reflect an intention by the State concerned to prevent the Committee from

expressing its views relating to a particular article of the Covenant in an individual case.

14. The Committee considers that reservations relating to the required
procedures under the first Optional Protocol would not be compatible with its object and
purpose. The Committee must control its own procedures as specified by the Optional
Protocol and its rules of procedure. Reservations have, however, purported to limit the
competence of the Committee to acts and events occurring after entry into force for the
State concerned of the first Optional Protocol. In the view of the Committee this is not a
reservation but, most usually, a statement consistent with its normal competence ratione
temporis. At the same time, the Committee has insisted upon its competence, even in
the face of such statements or observations, when events or acts occurring before the
date of entry into force of the first Optional Protocol have continued to have an effect on
the rights of a victim subsequent to that date. Reservations have been entered which
effectively add an additional ground of inadmissibility under article 5, paragraph 2, by
precluding examination of a communication when the same matter has already been
examined by another comparable procedure. In so far as the most basic obligation has
been to secure independent third party review of the human rights of individuals, the

Committee has, where the legal right and the subject-matter are identical under the
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Covenant and under another international instrument, viewed such a reservation as not

violating the object and purpose of the first Optional Protocol.

15. The primary purpose of the Second Optional Protocol is to extend the scope
of the substantive obligations undertaken under the Covenant, as they relate to the right
to life, by prohibiting execution and abolishing the death penalty. 4/ It has its own
provision concerning reservations, which is determinative of what is permitted. Article 2,
paragraph 1, provides that only one category of reservation is permitted, namely one
that reserves the right to apply the death penalty in time of war pursuant to a conviction
for a most serious crime of a military nature committed during wartime. Two procedural
obligations are incumbent upon States parties wishing to avail themselves of such a
reservation. Article 2, paragraph 1, obliges such a State to inform the Secretary-General,
at the time of ratification or accession, of the relevant provisions of its national legislation
during warfare. This is clearly directed towards the objectives of specificity and
transparency and in the view of the Committee a purported reservation unaccompanied
by such information is without legal effect. Article 2, paragraph 3, requires a State
making such a reservation to notify the Secretary-General of the beginning or ending of
a state of war applicable to its territory. In the view of the Committee, no State may seek
to avail itself of its reservation (that is, have execution in time of war regarded as lawful)

unless it has complied with the procedural requirement of article 2, paragraph 3.

16. The Committee finds it important to address which body has the legal
authority to make determinations as to whether specific reservations are compatible with
the object and purpose of the Covenant. As for international treaties in general, the

International Court of Justice has indicated in the Reservations to the Genocide

Convention Case (1951) that a State which objected to a reservation on the grounds of

incompatibility with the object and purpose of a treaty could, through objecting, regard
the treaty as not in effect as between itself and the reserving State. Article 20, paragraph

4, of the Vienna Convention on the Law of Treaties 1969 contains provisions most
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relevant to the present case on acceptance of and objection to reservations. This
provides for the possibility of a State to object to a reservation made by another State.
Article 21 deals with the legal effects of objections by States to reservations made by
other States. Essentially, a reservation precludes the operation, as between the
reserving and other States, of the provision reserved; and an objection thereto leads to
the reservation being in operation as between the reserving and objecting State only to

the extent that it has not been objected to.

17. As indicated above, it is the Vienna Convention on the Law of Treaties that
provides the definition of reservations and also the application of the object and purpose
test in the absence of other specific provisions. But the Committee believes that its
provisions on the role of State objections in relation to reservations are inappropriate to
address the problem of reservations to human rights treaties. Such treaties, and the
Covenant specifically, are not a web of inter-State exchanges of mutual obligations.
They concern the endowment of individuals with rights. The principle of inter-State
reciprocity has no place, save perhaps in the limited context of reservations to
declarations on the Committee's competence under article 41. And because the
operation of the classic rules on reservations is so inadequate for the Covenant, States
have often not seen any legal interest in or need to object to reservations. The absence
of protest by States cannot imply that a reservation is either compatible or incompatible
with the object and purpose of the Covenant. Objections have been occasional, made
by some States but not others, and on grounds not always specified; when an objection
is made, it often does not specify a legal consequence, or sometimes even indicates
that the objecting party none the less does not regard the Covenant as not in effect as
between the parties concerned. In short, the pattern is so unclear that it is not safe to
assume that a non-objecting State thinks that a particular reservation is acceptable. In
the view of the Committee, because of the special characteristics of the Covenant as a
human rights treaty, it is open to question what effect objections have between

States inter se. However, an objection to a reservation made by States may provide
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some guidance to the Committee in its interpretation as to its compatibility with the

object and purpose of the Covenant.

18. It necessarily falls to the Committee to determine whether a specific
reservation is compatible with the object and purpose of the Covenant. This is in part
because, as indicated above, it is an inappropriate task for States parties in relation to
human rights treaties, and in part because it is a task that the Committee cannot avoid in
the performance of its functions. In order to know the scope of its duty to examine a
State's compliance under article 40 or a communication under the first Optional
Protocol, the Committee has necessarily to take a view on the compatibility of a
reservation with the object and purpose of the Covenant and with general international
law. Because of the special character of a human rights treaty, the compatibility of a
reservation with the object and purpose of the Covenant must be established
objectively, by reference to legal principles, and the Committee is particularly well
placed to perform this task. The normal consequence of an unacceptable reservation is
not that the Covenant will not be in effect at all for a reserving party. Rather, such a
reservation will generally be severable, in the sense that the Covenant will be operative

for the reserving party without benefit of the reservation.

19. Reservations must be specific and transparent, so that the Committee, those
under the jurisdiction of the reserving State and other States parties may be clear as to
what obligations of human rights compliance have or have not been undertaken.
Reservations may thus not be general, but must refer to a particular provision of the
Covenant and indicate in precise terms its scope in relation thereto. When considering
the compatibility of possible reservations with the object and purpose of the Covenant,
States should also take into consideration the overall effect of a group of reservations, as
well as the effect of each reservation on the integrity of the Covenant, which remains an
essential consideration. States should not enter so many reservations that they are in

effect accepting a limited number of human rights obligations, and not the Covenant as
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such. So that reservations do not lead to a perpetual non-attainment of international
human rights standards, reservations should not systematically reduce the obligations
undertaken only to those presently existing in less demanding standards of domestic
law. Nor should interpretative declarations or reservations seek to remove an
autonomous meaning to Covenant obligations, by pronouncing them to be identical, or
to be accepted only in so far as they are identical, with existing provisions of domestic
law. States should not seek through reservations or interpretative declarations to
determine that the meaning of a provision of the Covenant is the same as that given by

an organ of any other international treaty body.

20. States should institute procedures to ensure that each and every proposed
reservation is compatible with the object and purpose of the Covenant. It is desirable for
a State entering a reservation to indicate in precise terms the domestic legislation or
practices which it believes to be incompatible with the Covenant obligation reserved;
and to explain the time period it requires to render its own laws and practices
compatible with the Covenant, or why it is unable to render its own laws and practices
compatible with the Covenant. States should also ensure that the necessity for
maintaining reservations is periodically reviewed, taking into account any observations
and recommendations made by the Committee during examination of their reports.
Reservations should be withdrawn at the earliest possible moment. Reports to the
Committee should contain information on what action has been taken to review,

reconsider or withdraw reservations.

Notes

1/ Article 2 (1) (d), Vienna Convention on the Law of Treaties 1969.

2/ Although the Vienna Convention on the Law of Treaties was concluded in
1969 and entered into force in 1980 - i.e. after the entry into force of the Covenant - its
terms reflect the general international law on this matter as had already been affirmed by

the International Court of Justice in The Reservations to the Genocide Convention Case

of 1951.



3/ Reservations have been entered to both article 6 and article 7, but not in
terms which reserve a right to torture or to engage in arbitrary deprivation of life.

4/ The competence of the Committee in respect of this extended obligation is
provided for under article 5 - which itself is subject to a form of reservation in that the
automatic granting of this competence may be reserved through the mechanism of a

statement made to the contrary at the moment of ratification or accession.
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