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# # 5285953734 : MAJOR LAWS
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KORNVIGA KHWANMUANG : PROBLEMS ON EXPRESSION TO EXEMPT THE
LIABILITY BY THE PRESUMPTION OF LAW. ADVISOR :
ASSOC.PROF.SANUNKORN SOTTHIBANDHU, 228 pp.

The presumptions of liability in the private law are included the presumption
of liability in the law of contract and also the law of tort which are the provisions
imposed the liability to some kind of persons without considering their fault,
intention or negligence. Therefore, the legal problems arise that whether those

persons can declare their intention to exempt the liability which is presumed by law.

In this thesis, the author aims to study the presumption of civil liability in
every aspect such as the historical background, the theory of the law of presumption
of liability and comparison with the other countries in the approaches of controlling
the expression to exempt the presumption of liability by law. Studying in comparison
Thai legislation with foreign legislation namely United Kingdom and Federal Republic
of German, it is found that all of the provisions which presume liabilities to some
persons have their historical and theory background to protect the other persons
whom injured or being a victim. These provisions seem to be the rule in order to
enforce defendant to indemnify against the innocent victim. Therefore, the provisions
of presumption liability are concerning public order, person cannot declare their
expression to exempt these liabilities unless there is another provision granted parties
agree to do so. In addition, The Unfair Contract Term B.E. 2540, which is a special Act
of controlling person to express his intention to exclude his liability, does not cover
the expression to exempt the liability of presumption by law. Moreover, this Act
causes many legal problems so that such expression has to be considered only in

the scope of Civil and Commercial Code.

The author proposes to amend the Unfair Contract Terms B.E. 2540 and
also amend the last sentence of section 220 of the Civil and Commercial Code.
Moreover the author suggests that the lawyer should apply the law of controlling
the expression to exclude liability in accordance with the spirit of the
presumption of liability provisions.
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Academic Year: 2012 Advisor’s Signature
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ANURAn Wietaduiivgiuausuiianmnfiansanludowesauiuiiansdalddauia
(No fault liability) Aenaldunuiulaum

oehslafinu etestuanudnlafilingetu Tuinerdwusatod ideuss
Youpnldmin “doduilugruanuin” Bluanumneamnzuunvewns 422 suduun
é’uﬁwgmmmﬂmﬁ@’mzﬁqm3ﬂ1ﬁuuwﬁmzﬁ§maqﬂgmmaﬁﬁzya‘jﬁﬁ,ﬁmjaﬁjwmmé’ﬁlu du
Junmsduiivgilinewinduifin nanfeduiivglinewindudnszi@enguunelagasla
vIaUsERmMAUEeluLnT 420

diwA1dn “Uadulivguanusuianiang e (Presumption of Liability)”
Tunseunisinwvesinerinusatul vimstmﬁwwﬁzyj@’aﬁmmé’ﬂmm%’uﬁmﬁuamﬂﬂa
falaildfugnsevhenufindenuedasnss widosnnidulidufesiuinteureyanaiinu
QLLa%QLﬂuQﬂizﬁwﬁaﬁa (ununtnygfisosasdaluung 425, 427, 429 warannsn 430)
viefduiedosfudnivienindiinennudemeiuiu Sulduriundygfuins 433,
434 436 wazanns 437) Ineuiuluseiiudinn fignnanimindianusuinlnededuivgiu
vosnguanedl Wilddudnssvhaudemedu fidemelifosfigadauin (Fault) vesdi
wilouumnuiuiniieasidansdlingld fmnusingirfiderfiassadinsdifsfingmane
tyAteduivsumnuialiifesiuiisveulunmuusiingrnedmusliluusiasiFes

Tugsuseludaglédnufsanudunuasimunsvosmuiuiavute
Fuilvsruveanguine evdmsuieiian aguszasduagausamanevesuntnailunis
wislnglanzogebdludosnsiinduduundulivguamuivinduseinnadosuauds
HagtulnglaBsunaudiduna (chronological) Masaluil

3. WANIN1TNeAguNIgkazuuIANAnd1eq dulilugundygiadndede
dutiegruanuiuialunguunsazidinnudefnaunslagliu

3.1 anusureegraasiasaluganguaialus

na13iuI1 UseiRmansuiauyevevd Suauanuyudisuidnnsusehivg

43

v v v e dl' wa 3 A da o = wa (5]
fdnwstuiinigassn lulseiRanulunivesnguuneazidianivuiinlilulsy iRaansn

a

wuiy WeduauaslulusivaziBeaudl wuln Busingsessesnguuneifeliuieasziiin
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AausgasUUsETRmansluAuuauUsnaEuwRsLguwiun Innsa-gulsha (Tigris-Euphrates
Delta) WaUsyana 2100 UneupSannia visesenitgaamse (Sumeria)

IINMIAVAUMAURDIINIIIMIIUsE T Rmansvesnusuiinlaglifinuie
(No fault liability) wu1 usfnsesislugalusadfsinafinuneuiuiisliuiyanatiugiosd
nsnszshAalagliada fiuisesesiulng winseiufd lugedusslilduenngmneonn
AT ONIAAU DL TALIY ﬂﬁﬁ’]ﬁm@iaéaﬁﬂgwmaﬁmiﬁﬁﬁadwLfJumU (sin) 1Tu
o1 nssuuaziiunisnszasdaluruenfeatu’® ngmnevestushguiFoutuey
Luumuﬂiumumaqm'saaﬂﬂgﬁwmsmmaﬂmmfﬁszjmiﬁmmmmaams wiorhmdnnnsald
Henenouunuilinunuiindndymfaaveanisuduiunaunudadudesdiaznssriildney
fuegniliidugauazdiistunalufnniazemuauldeonn luafoduldfngnunefiderivasdo
WA LU nYMIevad Ur-Nummu Tusna9 U 1934-1924 Aeup3aania nnnualadnisldit
(Silver) wyumsufudu (for putting out a man’s eye)” uenINtuyAdIIFEULEHAT
ngvaneidedn Code of Lipit-ishtar laefinisfvuaiferfuansgiunnuussanmauide
dmivdmesiaghanudemeouitiudouveseuduie” wdminidnusvanu 24 Ydean
(lud 1900 feuATanna) GmaamL‘%&Julé’ﬁm3ﬁwu1@iaaammmﬁmmﬂﬂgwmEJ Code of
Lipit-ishtar shemawuunliiinisvaigeanundems (compensation) mﬂmmumaau lng
amnudsmetiuilanmnunandniuiensndau Wy anudemeainidediay (sunken boats)
AnaWanzatgadu (collapsing  walls) suduanudemeiiinanningaudaiaig
Foveungdu emnudemesuiinandniguiviaviegqivingduliidsme (sored
oxen, bitting dogs) 1uAw

AoudnUszann 23 ARNITY U9 vasrnaseuldgniiuniu
ﬁug’mmawizmaﬂgwmaé’ugi’]ﬂ (Code of Hammurabi 1700 Uneuasannia) swdu
ﬂgmmaﬁﬁ%a@mﬁqﬂiuqﬂqmﬁau %qﬁalﬁfmﬁuﬂgwmaqmﬁm fisrusumdnnisides
anusuliniiioasdn suldun Besmnuaddansevhazifin Ussumidude Anusuinegns
\A33A3A (strict liability) wdni3esnalnenss (direct causation) MénIZeaNATEILNIAE
Aduvpen1snsein(objective standards for conduct) nsERUNALNUAIMLEIBEIUSU

 atfust funslenns, Timwmsvengranednuarasde leeuled], 25 wwieu 2555, umasiu:
http://www.comepee.com/webboard/show.php?Category=&No=359

 Ken Shigley, 4,000 years of “tort reform” [onlne], 5 May 2012. Available from:
http://www.atlantainjurylawblog.com/tort-reform-in-georgia/4000-years-of-tort-reform.html

P gy adjacent to the house of a man the bare ground of another man has been neglected and the
owner of the house has said to the owner of the bare ground, "Because your ground has been neglected
someone may break into my house: strengthen your house," and this agreement has been confirmed by him, the
owner of the bare ground shall restore to the owner of the house any of his property that is lost.” Francis R.
Steele, The Code of Lipit — Ishtar [online], 2 May 2012. Available from:
http://cilib.uchicago.edu/books/steele_code of lipit-ishtar.pdf, p. 15.
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AULEEMYADLENTUY (monetary compensation for private harms) wagonasluiases
| 1 I a A v . . 21
ANNEN8ANUTEUNEUERBNAIY (and perhaps even contributory negligence)

MAmdng1un1alsiimansiiluaednvaidnusiferfuuuuunuaiig
Ussngivessunfguidouiindriinudatu deunleluiaa (Moses) fiirvnamauivenn)
usldvanuaessnsusanmsiliumavessun@ddudlailed 1440-1290 Aeuniamnia
TuwaalddygAnquazdienenduis Torah Mdusudfnidduinduveanszduifin
(the Pentateuch) InazsiouiugiuauAnuasngrnevesaiuisoulazszaiang g vas
Fuys1T13ene 3991nAuAT Torah dieaiivinliiviu Ken Shigley efmav3nsiudtuding
anuisaigeedide filsuunanuEes 4,000 years of “tort reform” \RnAMAATLIN
ngvingaziiinetafisngruvdadnuananudenismann wu lunseduAdiindundmun
Aenfuides anudsmeiifntunnmingau wu nilud daindavas vionseisiamilsly
viavh$ensefisdndanils vidoidesanudemefiiatusidassanmenesau Wy nsxds
winau 1Hudy uaﬂmﬂﬁé’aﬁL%wmmiﬂmﬁuﬂé’umwﬁma%Lﬁmsﬁumrmé’qmﬁm;ﬁuﬁ
1MAN5UIgesnwUsINglunseAuisiindneae

defnuinguinslugadiulseiimandvedlan Aldnuliiusessesvoiman
Bowmusuinlasunannarsiavesentuogiuds dangmnsandslugaduiituiiag
funasasdasmunulallionsusiiunisufudunaunuegislifivouiun Snfanguaneazde
ffaifananarndenmsiumauidundniiemuauaasuiioudosvednudnge

3.2 ganguanelsiu

feufiagldnanfeinuasiuaudaiiefudesanuiuialagsaain
anufnvesngmnelsiuetvazidundndaiu HiFsurenafsuuAnmangranetfai
mnufuiinegransiniavesinAnvunininlunadnidntesiiiewinngyalsiunanfe tn
USrguidunindniitdeidesnunisien Plato lfnudsunangmnedomisidfde

|
o '

11 “mIsnsenunseiasywinadioutu (lttle repeated torts between neighbor)” Taglu
nudouiuiifessivandiiui luadendalumafivndnisfuemuiuiadunasanse
(Strict  Liability) ém%’um’]mﬁamEJLLfiLfTaé]’ai'NmSLLazw%’wéﬁumammaﬁu Bnvtadly
namiuseansldandomeaiduiulinaunudmsunisnssididaduadaydiin (churlish

a v 22
conduct) annY

dniulugalsfiududuganngrunglasunisimuisgaunaududuiuy
ngvanevesUsEmAie vareUseindlulanasiuauyniuil Inelsiuladiuwaimiufnieiu

' Ken Shigley, 4,000 years of “tort reform” [onlne]
“ Ibid
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nquineazdadifuaanuuiialiudyanalayananislasiiyanatdu lildnseiliae
audsmefisainuadlaviedssumiduide naadndendein lunguunelsiuldd
Waunsiiddvesiesnusuiinlagysieanainuia (Liability without fault) snlng
naen Budauslungumnedvassifiy nqmnede lex aquilia Tnsanizegrsbdluafauimil
fizeni1 “utifRennmanserinadnemsnseiitliseusienguine (Obligationes quasi ex
delicto)” InefiTounzaandrnugiusieluil

3.21  dedulivgiuanusuialunguunedusaadife

nQuunedvasdliie (The Law of Twelve Tables) 113nnsUuAnngmune
Ussinddlidungraneanednuaidnusluetandnslsiu Woussanm 450 Yrouedannia G
fildemdniduuntydifsrtudemusuinieazdaguiu willdanuuiinie
avdinluarumnemaistuluwnemiudndagiu nelugalsfutuiuunandosgfoanisd
wunsnussvgadanIsuiudumauny Jslusnneuniihflaedinguaneduasdfedu nisud
uhunaunulnglifiveuiasfatuiufivensusulasitluludsay uddeudonsududu
youyuusEeusuLssngety Taedimsldhdsenslunmsuiuiy uaziinismeulih
susulUilififiduan dsnsliermiiedetusastutuidaiudesiidusonssnudenn
fuadlusnnavesiunases suisdsnnulalasuguludsaslassandnae”™

mé’ﬂmmﬁmL%aasLﬁﬂiuaﬁakﬁuﬂ?mwaguuwé’ﬂmiaﬂmwwLﬁmﬁ’u
Ao Sullauaunainnisnsesindelidnuazidu “msnsziiifiveudiengvuneg”
(unlawful conduct) Fetf 1193N5UIRUNNAZIIAT U UUAULIATNITN9080 919kt 3
nrstuaandemesuuasinudu “arusu” (Penalty)” TnedlafinisRiansandeniiy
Fomeiiidemeldsuesnainsandiouunaemsesidialutiagiu Tnssusuluadilsdudu
sgivuadudnuiuiiuiueuned wu meihligduuiadunssgnin dnszvideade
ANUTU 300 asses Mavhresineuialduidniessdeader1Usu 25 asses seo1afvMun
FuiUiuduwuihwemindidems Wy Uiuasaviivesyarvemindiignulue 1y
fu”

Tnglulfzd 7 veanguunsdvaedliis fvuaiRerfudesnisnsgyinAasssu
Blusesit 1 nd1ain “mndniAvimeslateaudsmeunduisdle THawesdniduiu
fowauarerideveliissiuarndeme mnfidemeliduisuloauetu $esdnides
deousdmifinernudsmeiiievavenundeme

2 o as v a A o v Yy v N
ANNT NI, “AzllnNUAIAY,” 88N1TUWA : 84-85.

* Ibid.: 84.

® Barry Nicholas, An Introduction to Roman Law(Oxford: Clarendon Press, 1975), pp. 209-210.

*ifa quadruped causes injury to anyone, let the owner tender him the estimated amount of the
damage; and if he is unwilling to accept it, the owner shall, by way of reparation, surrender the animal that

caused the injury.
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Tunandnaniuandiduistamnmsvemdnnisilesaiiienit noxa
nanfe iWumsilesaiisfuanudemeiifannmsnssvhildveudenguaneiiiniu
Tnodniidudumeg saulufsnisnszvivemauazifieglusrunanases Faudwosdnd
weva videvnihaseunsioaedesdanuiuislunnudsmeiiietuiy’ Suduanu
SuRalaefinuedlildifugnszvianuiinlesadlavieuszumaudeudtsznisla usiidu
amnuiuRaiiiensnszvinasiinvesyanadu viefuiialusnudemesuinandaiveny
iy

npmunedvaeslfiziila nMnualidnisdeieinnudsmelagldnisiessos

[

filunin the action de pauperie Fufunisilosansdinnudemesuinndnidivinlag
Tilondvosdnild™ uiogralsffluninumangves pauperie Tunguunelsfuseanisde
avunungluiiuesdiin mmL?{'smaﬁv‘fﬂﬁ@lé’%’umwmﬁsmwsnﬂa]wﬁu (pauperie 1 0u
sndwTives poverty” #ie impoverishment”) é’mﬁmmg’mmmmm%’uﬁﬂiumwmﬁamsﬁ
Anandarilunquussmediaaeilulagdueie

poundnansdosUlneUszanamnu Ulpian 1atmumngues the action de
pauperie 19 ludnvugMidunistodlisuinlunudemeiintulneusiaainainuie
1 Vlwﬂgmmmaﬂéﬁaﬂ%ﬁﬂﬁﬁ’l “[Plauperies est damnum sine iniuria facientis

datum”

amavneiiesungldansivoydifny nanfie dousn amguesedeme
Tunstil the action de pauperie [ufiwidnindusdnftuondusumg doaesiednil
ansafgnszvianuianangmneldinsedn iunmndinnudawasauiingiing”
Tunguanelsiutauandlodrsdaauirdnfliamnsoldmanald fufuieslouanuiald
Fnilalls™ wdnmstlesdeadvesdnilnefiinvesdnililddnnuialag uididessuiingeu
Tumsiidnivesnuluadimnudemeungdunuundaygiveangraneduasdlfzuaz iy
Usznawe praetor Hu nanaldindundnenusuiinlainssasniilifosidadmnuiinves
Eesdng (owner’s fault) uisgnisla oghdlsi iwesanunsavgaiuanausuinild
Fremssndnduliundidems (noxal surrender) 16 wdniiduuandlidiuilugangmane

7 The Law of the Twelve Tables [online], 24 May 2012. Available from:
http://www.constitution.org/sps/sps01_1.htm
* atfuvinssl ($10) Tandiiug, MeSurengmnednvarasie damsnuuends annfimsls, wih 256,

» Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2(Capetown:
Juta & Co., Ltd, 1990), p.1096.

* Bruce W. Frier, A Casebook on the Roman Law of Delict(Atlanta: Scholars Press, 1989), p. 137.

*' Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2, p.

1096.

32 = = & v = o a ¢ Y d
Useyu lawane, nguansenyunIsuiisuilesdu : 9nialsiulazuednawsneou, iaviaisi 4
(hmsmmuns: Tasansinuazionaisussneunisaeu anglfmans amminendesssueans, 2555), nih 164.
33 . .
Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 137.
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va o

ﬁuaaﬂé}"zﬁlﬁﬁwﬂiyiymaulﬂm’faé’uﬁwgmmm%’uﬁmaaL%’waaé’mﬂﬁé{m%’uﬁmaﬂu
Audemeiinandad wiuntydfRensasidaudandunsduivgulineuindivesd
uiuiinussnangmngludeqiufio emlmwvasiumwmngmneﬂi:uusmi@ A
Sufindruidsmeiidninedudounninegiuanuduidivesdnd Sedniduarunsone
Anudemelanaaniia meaaammL‘Lluwaumiﬁ)umaaiummaﬂummLasmamﬂwqm
wsnzdrweadufviliAnmnudsedt (isk) wifdu™ venaint Snmuanisded e
dniestuliionavhasdiold innednildldaunarlifienuiddnlumsnssyauidoms
tfuq Ssenaduidesiiglivsslosimnazadnedniflisardnlunisnssviuaglalldvinla
Ao Ao AT

oils lunguuneduandlfiz wenaNILTANUTURALTBIANUELMIETUANIN
dnlulde? 7 wes9 1 Alirlesadlalagly action de pauperie asfilanaIuILAIT19AY

o
g

iy Sausngfidesenuuiinedraadninvondivesdnd lnedndiuldhanudsmene
n3ngauvessian” Snunmsvils Aeansr 5 vedliizd 7 Afvusliiivesdnifiudesuas
avlavdniAvhvesniluAundlufituresiu wesdnisomeudn iduliunidwesiinu
desdunsvaie™ %aﬁiﬁ'miﬁaﬁamﬁgﬂqummﬁamsJLsduﬁGamdw actio de pastu’’
0613lsfd MsflesndiinvesivdeslvdnidvinluaisBenarulsunluifuvessdu viu
Man319138 Zimmermann  nanliluiuesin nsdonauedddindunsiiivesdniilu

dnsshanuidemslasneden inﬁudwﬁwLaam%aLé’ﬂmaﬁmiﬁwﬂuﬁmugﬂﬁﬁmiﬁuL%’ﬂ:d

v aa

fanfuveslidemeinsiiiaed fadvesdniiufsdosdanusuiinnglindneuiuinlag
Lm'qmwmul,aﬂmimﬂaimﬂmmmLaamsimama (under a strict noxal liability) kafasn
NANANSURALABLASIASARIN action de pastu Tunguunedvaedlfiztuanunuinasie

Aawlain1sAIINgUINY lex aquilia Yu
3.22  anusuraiiayaradumeld lex aquilia

Lex Aquilia Lﬂuﬂawmsaﬂaé’ﬂwzﬂé’ﬂmﬁmﬁuﬁfaamm%hﬁmﬁmwsﬁuims
mmaﬂmwaaam%ﬂamwwm (pLebelan tnbune) U3 Aquilius 1‘143’1’36] U 287
ﬂauﬂiammaemﬂgmmaumamwwwwumLLa gUsvyvuduiveslstuimundae”
fnqUsrasAndnuesnisng lex aquilia Avteflazlifinsveldmnudemelunsndaues

* Reinhard Zimmernann, The L aw of Obligations Roman Foundations of the Civilian Tradition vol. 2, p.
1100.

» Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law Brd ed.(Oxford: Oxford University
Press, 2005), p. 327.
* Law V. Anyone who turns cattle on the land of another, for the purpose of pasture, shall surrender

the cattle, by way of reparation. iwazlﬁﬂﬂiﬂiﬂ@ The Law of the Twelve Tables [online], 24 May 2012. Available

from: http://www.constitution.org/sps/sps01_1.htm

¥ Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2
p. 1107.

s Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 327.
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va & A v P v wad ~ ] v 439 A v v .

EJJEMI@EJﬂ’J’lumﬂi%m%ﬂmmumU%UiyiymwLﬂEJiJﬁ,J’IﬂE]uViu’lu ﬂa’nﬂammm'ﬂﬁ lex aquma
= o a & o *

iJ’lLLVluVlLLazLLﬁl‘UIV]UUiUﬁluﬂ{]MN’IEJﬁUﬁENIquuLEN

P

unUgualtu lex aquilia wuseanidu 3 un (chapters) dauniliieaiuises
nsnsgviilaiveumenguangavegluuni 1 uazuni 3

unil 1 984 lex aquilia Na1791 Hlansevinnisenmavievsenanymse
dwinvesaulaglilidvslaeveu fuuazdegnadinemensingRuliunidivemianie
U

v ¢
28]
v ¢

Gl

'
v
o

@ o a o v v N o ~ & 40
ULUHQWH’DHLQUQQQWWLQ'TSUENﬂ?'ﬁ'ﬂ%lﬂ‘\ﬂﬂ%?ﬁﬁi@ﬁﬁ'ﬂﬂﬂﬂﬂ

du unii 3 ¥ad lex aquilia Na1131 wanwlsaNnsEINSnaausulawA

mavisednignainmewd dlavilidemeungdulaglifians 019 1ands silvuandin vie
ilmdsmedanindauaulavesidu fuunesdtetuauyarvemindluyadiauduiy
] = o =~ o 41

feusinisnszyhanudemeiy

NUTDIANENTI19158 AT, atlud Junslenins tui undya/Aund

¥
o w

fidnwainiwnaandunsilvunnniiund 1 ﬁqﬁ?uwﬁgyiﬁaumﬁ 3 UUNUINdIAgy
Tumsiamvdnngunerlyidhemsuiadeasidalumasiom Tagund 3 i Wudeqi
RerfumsaeliiAnanudemeoungdulaeiveunnuin viooraidunisnszilagadanie
Uszumduiaenie laglidnagnseyiinieisnisla 919 A5 n19vitae wien1svili
w%’wéamaa@’%uumﬁﬂﬁwmaLﬁamaaa Fafinsfianunslnaluiadosmsnaudasuyulang
viethiusudumayhlimsndiudeannniialude

tnnganeluadelsiufifitedosugatu Tdudviu Gaius wagsiu Ulpian
panansunUagAved lex aquilia ﬁ']ﬁﬁuaummmm%’uﬁmﬁiwwﬁamiﬁﬁuamﬂﬂaﬁﬁm
Suiinvaulunsnssyhaafisvesyaradu Wy ma vide dileglutnasesenantuosiie
FslursUaneganesvosngunelssiu praetor suaaligidmedlessosunemanievivii

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 3.

Huﬁmwnwmmhﬁu uhvesanutushldngmeiliviuiunadiedsiunnay usreunnendsddldsy
msexuliuivesaneutusudunguneiliiunadiedsiuday s1eaziBealusag Andrew Brokowshi and Paul du
Plessis, Textbook on Roman Law, p. 327.

© anyone wrongfully (iniuria) slays a male or female slave belonging to another person, or a four-
footed herd animal, let him be condemned to pay to the owner as much money as the maximum the property
as worth in the year” SﬂﬂazLaﬂﬂIﬂiﬂQ Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 4.

* “Of other property, apart from a slain and heard animal, if anyone causes loss to another by
wrongfully (iniuria) burning, breaking, or rending, let him be condemned to pay the owner as much money as the
matter (res) will be worth within the next thirty days (after the act in question)” iwazlﬁﬂﬂl‘ﬂm@ Bruce W. Frier,
A Casebook on the Roman Law of Delict, p. 6.

“ orfudt funslenns, Tiaunmsuesngmnednuurasdia [eeulal]

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 5.
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v 1

AsaUATAbAa I MS UM EEMeNNSEYlneniansanegneliounaunases Inelvilessas

Y Y

FeA3 730 actio legis Aquiliae in factum mavdnildrasrusuiinneld lex aquilia
(Aquilian Liability) witegnslsif nsdl lex aquilia aglisanludanslesnfifiinanandems
fiinandnidaaregmeldngunedvasdliisiiannsaflendvesdnidulffo35d5onn
actio de pauperies  afilsnananudluiFeangrneduasslizinaduldeguds us
athlsinndnnisitesdos the actio de pauperie Alshanldiumgnsalarudameduiin
M saisududunseluuniyda 3 ves Lex aquilia e

seluilagvanadnduiesnnuivinlunisnszinazidinvesunnadusulawn
nssinmavsedeglisnunalnases MuiiAevseasdaseundydf lex aquilia Mundn
Vicarious and Noxal Liabililty

Noxal Liability 1ususuiinvesiutiinseuass wieutevia deluade
Tstiuthy mafiodnfuning (res) vosunema Founraiiognalisiunaunasesesimii
asaund viemalunsgviinssuliveudiengrunenemnudsmeliuiionsusiedu
didemedonaunsaflesiminaseunivsowemala Ineduiuvgiulianuiuiaveuly
mnudeveanuitniiaseuaivdouemalinou dafidudnausuRaniiiyananis
fossuiialneiisiesliilinssshanuia (no-fault liability) “nsditmaniediioganeldsune
Unasesldvinnseyirmsiiliveusengmng (delict) wemaviosimihaseuaiienaasd
anwsuiiamauislasnsdeaaullenaunuansuiudusessidemesensevinin vie
o1adenl¥iSdumeumaniofnseiindadudlisruraunasesvesausnliundidens
(noxal surrenden) afls Tunsaldwaumalifudidene wemaliddusosdmeumaly
SnwausfidaiFinegfld nanfe ngumunedusenlidweumatulfuddidomeludnuued
Duemudnflganse

™ actio in factum LHumsleseiguuuuiiaiistulmisudunsitesnddlésuayginan praetor Wunsdle iffe
Liusingindmdnnsilessessuuuulag T ius civite Fasnguanelssiuaziinisudauenszuumsilesfeseenidu 2 szuuie
nsilesafinna ius civile AifinsimuagUuuumsitesailianziFes uagmsiesndin ius honorarium MARaINN"S
fuflunuves praetor Fseyannliilasdosliiduses iﬂa”uLﬂumsLﬁ%ﬂﬁﬂawuwisﬁuﬁmm%mjumﬂéqsﬁu TeazLdun
Tusaeuly The Source of Roman Law [online], 2013, January 31. Available from:
http://fds.oup.com/www.oup.com/pdf/13/9780199574889.pdf

“ Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 137.

* Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2, p.

1097.
“ Ibid., p.1118.

47 o ¢ o av 9 a e
athud funslenns, awnmsuesngranednuazazde (peulatl]



20

N3tlFBE19989 Noxal Liability 14

N wnuemalinefavsesuiunneudimavesnuazlidiuanadu
mamaéfaaﬁhamL%‘&Jmalﬂuﬁi’wmuhjLﬁuﬁ'ﬂéf’smm%waqma@’mzﬁqmwﬂmﬁu WIDUNEY
X U a P & v I3 248
MaenlanilansmusuRaUaInUsenIsEnNIas1eulwALaNAA LS

v, winmagraundanuemdliudy wemadaladeindudivesma
Auuey winmatuluanddu wemawiinazaasnndinsssaiuinyeuneldnisiiesndniy

lexaquilia49

A. WINNETRIY LT VizeAUANINTaIId UL MBUADINA DY
Luyiilsaugnlludideme ﬂizﬁLﬁmLﬂwﬁﬁé’lfdﬂmé’aa%’uﬁmaumﬂﬁé’maﬁLszhm o8
dossuiiaveuluamdemolilvsilssundie lugrusfigiiunduiussanmidudslunns
Fadenuinsvesmulunsdlsun”

3, MNMavaeki1u1laInanNi s fiiudesaniusuin
aelddayayiun wseneld lex aquilia eg1slnegamnia egelshiny fiinwansaen
magnemeiuAglrdule (noxal surrender)

' ¥
= ¥ v 1

3. Aladnamavesdduliaiuautuae (mule) Bsmagiulanndene

v '
v a =< o

Jaeulinuiinyvesnu mawiideuuianianily vi lvilundulneie gainnguuneg

v '

<

rougaveavasngmueleiuunLd Fabius MELA nan1i1 nedhiuildunsnseiiininds
vinwzresmanuiimadmiviiiduideduaefiansesi 1i1vemaiaenagnilesiadlaun
s1uresdyyndiae uidwnndetuAneinsuneandwtennlandiludesudens nadl
duiiadwesdenaninesmaniagnilesiosguasdinldneld Lex Aquilia
nsdifidudeutulusn nanie Welsiiyarafianudanfeates madives
yatuuanseonimanetuduliivssaunisallunisiae v Fabius MELA aygy1alsf
Fhvesdeaninsaflosdendrvomnaldnudaan nsdl viu Ulpian Téenudiuiiaiisae
nsdlenadenilasiaslaniu lex aquilia Mswuientu lnaisenladunusiuiuay
\Feme FeiTeusing A Casebook on the Roman Law of Delict Feusziulnin muvdn lex
aquilia L%’waamaﬁiﬁwwmaﬁ?uﬁ‘wﬁwﬁi%’mﬂmxﬁmﬁﬂumiﬂaaf'fummfwmaﬁ@lﬂwma
mﬂlﬁ%’umﬂmaﬁuhjﬁqmauﬁ’amuﬁLLamﬁmué’zszyn vely™

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p.124.
*“ Ibid., p.126.
** Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 125.
> Ibid., p. 131.
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TulseiRmansnguunelsiu Lex aquilia feldindunguunsaisdnual
Snussudfyiduuntydhsudemesmusuindfioasdnluatotiufilg Farinnguaned
aulafnwduaiingrnelsiiululagiuissames lex aquilia Biamsemnelum
adlnwginszvhazidia lneiulsnundydifives lex aquilia Ainsimuslidassioine
Andemeliuilanddsaesrivesnnudems suduinguszasdlunisadnuadieiuing
Usulumsong snniiiaziliunguranefifngussasdvanluniabersiaudemeliun
WvemIngauiidome

feun ndaganosvesnguinelsiiu ludaslaiandngei 527 dnsnsed
Famdouwidlssulinssdaviuszmangmnetenyy deinngunslugamassui 13 16
puuNUszInangre i usameresngrsums (CORPUS IURIS CIVILIS) Tuyaum
ffeans (nstitutiones ) Suunislunasuiisaneglu CORPUS IURIS CIVILIS w4
fnswssidaiiouiu Idusvaiiauimilvioiuszyniunisngsne (Obligatio) panifu 4
vaiin leun™

1. wilflAnandoyeyn (obligationes ex contractu)
2. villiAnanmsnsgyiadedaa (obligationes quasi ex contractus)

3. yiinInMsnseyhligeumiengmune (obligationes ex delicto)

¥ o '
a al o a ¥

4. wiAnaInMInsziniindrenisnszviflidveusienguune (obligationes

quasi ex delicto)

¥
a

ANSURAAIN lex aquilia Qﬂé’magﬂuﬂaﬁmmmﬁﬂaﬁ 3 nanfetdundd
Annnsnszihiilslveudengmine dumiluvedind 4 Sulduiniiiinannisnszii
pdnunsnsevhitlsiveusengmneiu Wudesddyiledesinnsanueniamneentuiu
§ﬂﬁﬁwﬁal,w3wﬁal,flul,mﬁqﬁ'n,ﬁmmemﬁﬁﬁ'lﬁ@ﬁuLﬁuﬂ13ﬁwmummm%’uﬁmém%’uqma
Tnsarliifin1sfiansananuie (Liability without fault) wdefiieninduninuiuiinedis
wwseash (strict liability) Susduussdiundnvedineriinus Jsagldosusseazidenluimte
sioluil

¥ instituteiones (¥1uMANT19158 M5.U3R nwamindFendn “yaundfmans” ) Ailudiumilwes corpus juris
civilis vesdnsnssadanilonil nsvesinsuhdusuuwImanen institutiones Mdusudewvesiu Gaio nusag)
npuangluganesveangmnelsiuduiiton institutiones wilouiu lagviu Gaio Wou institutiones 1Hileldugiionde
Fsrdmiuiindnunguunewindy widimy institutiones T corpus juris civilis vasinsnssATamifeu institutiones 7
anmdsdudunguinede widungungludnvasisusumdnngraneddy ‘17iLﬁwﬁnLﬁaaﬁumﬁﬂlﬁﬁwmwgLﬁa
Uselewilunmsinuingranevesausundslugus e iidesfumuuasiddafuilungming eazidealus
a1ulu U3A inwuning, dRuTugn, wih 133-134,, afuingel ($17) landiiug, Aetusnguanednuuzasidin dan150u
uands anfieasld, wih 39-40.

52 o o = a o
aifuvinsal (1) Tandviug, fads

SR, i 40-42.
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3.2.3 Obligationes quasi ex delicto : lugruzuaiiauviamiliininua
auTurnlaglidasigariaduiinvasdiay

lulseifmaninaandi9tinusnvesngrunalsdiunouiianisauaaisvas
0101903 Fadunaniniuldu Sundslunsulseiauimisulanduantnidfenans
aowinlugisszaznafiuandeiu nanfe Y1y Gaius (512AMs5uR 2 Suduganesves
ngisnelsiiu) uagviudnswssadafideu (31amTsei 6)

vy Gaius wiskenuinunguunevesganadliidu 2 Ussanlagldinaue
A & = ' ad . . ° o v 153
wiasnunvamillilunulsuvesinundeininstitutiones Iuunltneduay lawn

¥ o
aa a

1. wilfiinandeyayn (obligationes ex contractu) dgygrAsvonnassuly
adulamunguunelsdu

D

o

2. wilifinannisnszvinnldveumenguune (obligationes ex delicto) Ag
msnsevRnlag Fsldlvdunsindyan

£

og1alsfi MsduunvaiinutonifugesUssnmmaunasiinvemiess
A37179 VOWINU Gaius i vinu Gaius Wiud SensdiviiunaUszmsilienadaudsaddudnuasla
Snvagnilsluassiaiadnadu™ Sui Gaius AldnenenuiiavudaenUsznnanuduiin
vieUsznsiilalldiAnnnsindyalaswius windndudesanusuiinediaasiniai
ﬂgmmstT'Imuﬂﬁu‘lmlﬂlﬁaﬂammﬁmaqﬁﬁé’m%’uﬁm'jwﬁmmﬁmiw%ﬂivmmLSuLa'a
n3olil (regardless  of culpa)55 WenugAveig Gaius  lUBnUszanm 400 Udnun
Snnssadanfouldnsuiioinutmniuniniuanveaiaukminusuive iy
Gaius U19AY GZNL‘UumimmaummmaLﬂmmwuwmmamawm Gaius (obligationes aut
ex contractu nascuntur aut ex maleficio aut proprio quodam jure ex variis causarum
figuris) M1y Gaius  ldenadauvadililungulaluassnguineduls™ suldunvssand
WisRaanged

* Yaza Tawa, ngransenyuFeudeudesiu  vdelsiusasuednausneay, uih 125, udlussves
YuseIENTISE A3, Atusingal Tadiug Ténanl$viu Gaius Ifsaiawimiloondu 3 vaiin de 1 wilfiinan
#yay1 (obligationes ex contractu) 2. MﬁﬁLﬁ@mﬂﬂ’]iﬂizﬁ’]ﬁhj‘uauﬁ’mﬂawmﬂ (obligationes ex delicto) uae 3. Wi
Aaanmsnsevindue (varie causarum figurae) liuAiFes dnn1sauuend matrsyvinagliivi weznstoniuimem
Tagsssuiiioustleviveamemlnefitonssy Wuiu neazidenlusneiu atuvingal (1) landiiug, deSuiengvine
dnwarande damsnuuends mafingsl wih 40,

* Yaza Tawae, ngraneenyuFeudeudesiy  vdelsifusasuednausnaay, uth 125.

> Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of
Legal History [online], 16 April 2010. Available from:
http://www.informaworld.com/smpp/title~content=t713636195: 19.

* Edward Poste, Institutes of Roman Law by Gaius with a translation and commentary [online], 16 April
2010. Avialable from: http://files.libertyfund.org/files/1154/Gaius_0533.pdf p. 313.
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Lo a o & v o s ¥
3. RUNLANIINNITNTEVIVIARYELEYT (oblicationes quasi ex contractu)

(7]
¥
=

FUlALA 15999AN5IUUBNEY N15P5enTlaglulini waznisneniunniennlagsssuiiie
& a o 57
Uselemilvpamemiaefuenssy

Y
aa a o

4. wilAnanmansevhiindenisnsgyiitliveusengmne (obligationes
quasi ex delicto) suldun wiliviu Gaius WuindunidildldAetunaziiedesfudaan
otauu willauedneadeiudesndn wiflioradadlifefulueRausiomidiie
nnnsnszvhitlsiveusengrngluvaiiaiiaedidmuiildnandliudardedu ilaungune
pdnensnszililveudenguaneiiiulssiuddysuiugnidusulufaunmsvesde
duilugruanuiuiiaunaufslagdu

ludszaranguigvesinsnssfdafidewludiunluyauniifaans
(Institutes of Justinian) WIZBIANTILUITLANNYUUIBAAIBNTITNTLYITLNYBUMBNY MUY
(obligationes quasi ex delict) ponlu 4 nsdl laun

1. NSAAMUSURATUN5N9VI198 990913 8LN51AVRILA2IN TS DU
(deiectum vel effusum : Things poured or thrown)

Tuganguunelssu Ysenaulounsues praetor  Idfuunlinisfisniig
Faveasamsinvesateanunntsuioudunnusuiinegiaasindn (strict liability)
lngfmualeglulsusou (habitator ) éfaaLﬂué’%ﬁmaﬂuﬂizﬁﬁﬁmiﬁw%a?amaaﬁa
mammmmaamﬂiiaGauaamé’qﬁmmmzﬁ@’mﬁmﬂﬂmw wagii AN nIe6e
AuBu syl Praetor MvualviypratioglulsuFeusasaldiaulmmaunuiduaesi

* fnsfnwludanwmansnud fri “quasi-delict wag quasi-contract” 5ul,ﬁaﬁﬁiwngﬂmmﬁmuﬂaﬂsﬁu
Tuthernassedt 6 Feneunintiliinenuindinsldmiundeu Tnsnunsldsin “quasidelict uay quasi-contract” a%a
wsrlu Institutes vosdnsnsshdaRidoudadoubuniwindnlaeviiu Theophilus mans1arsenguunelungineuLanuilu
Wanazdudvrednsnssndafideulunisdn Institutes (i3oluunandsfionty Paraphrase of Theophilus w3e
Institutes of Theophilus) uduvaannwininiduniwazAulpeldain “quasi-delicton Wag quasi-contracton” dudu
msazmnegsBefiagldrin “quasi -delict” dwummmsaifiuannaliAani wififuiSesiidunsooglildtonnie
reunthiflulsiilshaeimasondomsmsailduangldfaviindeu Snvadedanulaidamui dri “quas” fndhifly
Ussleadumadusiu (conjunction) ui3ailumAteiiaual (adverb) Falimnumnesiaiu nanafe mindrin “quasi” 18y
Adusnu azuladn “s1aiv, wiloy, Adne” (‘as  if) widndufsenimwal azudadn “ieuds, unuaz” (‘almost’)
S1wazidunlusnenu Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The
Joumnal of Legal History [onlinel,: 3. Lwia”ww%ﬂuﬁmmﬁwuéﬁﬁﬁsu%%L%ﬂﬂwfj‘nﬁm obligationes quasi ex delicto 31
“wipunguaneadtensnssiinitliveudengrune” Tagliaenadestuisnguunelneuasdisngvaieasiin
sauszneilasanniinagldmn “as if” 3o “as through”

*" atfuvinssd ($10) Tanfiiug, Medunengmnednuurands $amsnuuends anfimslé, wih do.

*® Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 360.

* v F & v a . = . o =
yanageglulsadeuniegnseunsedlsaieu (habitator %30 occupier) Tunguunelsiuninefsyananu
WeniudeiAerminnseunsa (paterfamilias) vistlillesinluadiolsiy aufiidnsaunguineuazeiagnilesiesldfife
Wanthasauas (paterfamilias) ity

59 v
Uszyu lauang, au, Nt 158.
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@ va v

YIANUALNY 9191 k36 habitator Tuag A duUlNNer 19T BN 1nE999998NU19IN

Y
%

lsuSau viseudnseninuesazlilieglunduuae Nlin1svinwsensndwe0enuiain
Tsaseuiiny

aufisludnuaziduilugavesin Gaius Sulugenesomngunelsty
Amualiduainuvinegranseaiavesyanaiieglulsasou laglidesfigaifniy
unnsesvdenuinvesyanafieglulssdeudiesiuindunresislaias uiluadovos
fnanssndaiidoudu fasevasodsadonasdesiuinamensdinudmiulszamiaue
(culpa) whiu™ " eehslsfin habitator  Seanunsalaiferndemeiilaselundaniuain
Fnsgihanuindiaisld Tasanansaflesinssyhamnuiiamaiaiiduivisfemsndsmosas
‘1/|Nmmmw‘fﬂﬁ@’ﬁuiéf%’wmwﬁavnaﬂ,é’mu Lex Aquilia”

2. N5AIN15219%3 29N NI FUMUINIIEI1515ULOUNAND MALNADUATIE
Giae:j“zyai‘lﬂm (positum vel suspensum : Res suspensae)

I399n159s oA ilonvas s s eNgu Uty [Wualoung
LA39ASAT Praetor Muuamuliinmniini$119 WU wseviesdsla e willonsans el

el

Fyasluin vieanuiinutziu Tnsonalifnsinssmswdiuliogsudumnidfiome ueta
Hudunsns videreanudsmeserBuld 1o Praetor Atmuaauiuialiugain
nsdliduiannsatlosfesdoyanaileglulsniou (habitator) dsldud faseunseslsniou
dusumstflungdedliudr wihazdilifanmsuaiuniedomela iAatuasfnnu®
faiiffedunistosfundunssassugduoafauiussssuiall Sswexliflesaisor]
AsauAsadlsaieuniontastuldiuiifiinginisalinudu sl ufdifasounsosazlad
ANURALA®) NEIAD lﬂlﬁLﬁuﬁawﬁaﬁaséwamfu6] fefueuasfnu®

NIAITINITINNTONOBAIVY (positum  vel suspensum) U aziiAu

'
v ¢

Wertasduiusiunsainisviwiemsndwesnuilanaililude 1. duyanaidesiuiia

! | U 2N o v o " oA v 63 a a o w oA
pthaAssnsaffeIninAsauAs (paterfamilias) Wwdeddu” Tnsilaufediutufenin

sala |

WnmanTsalidwesnnavieves tundannasvinaudemeuiyanadudumate) sl
szndndundunaneidunisilesaddaseunsedlsaiouniu deiectum vel effusum (A3

* upeutheresidet filsuarldinagusnadiidnanssidaiidoudilamausuaivemi Gaius tin
ngmneluganasrainndeulunnanudesmsiiszuenanuiuinssinnieoniiunnusuiinegnaadiada Taglises
finsanfennuinvesiisesiuiinag

*© Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 360.

! Yaza Tawae, ngransenyuFeudeudesiu  edelsiusasuednausneay, uih 159.

** Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 360.

* Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of

Legal History [online],: 10.
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a L v = = Ay v Y % vy v 60 a & o va
Anlunisiseimsemsavesanlsasow) munilananiuiwdilude 1. 419y BnNsdIEi
NTEYNAMURAAIBNITINNNTBT08 FIVDILBINUD1ADISURA LN NToUSEUNLALLEDN
A Y oa o § vyl a .. v 65
Nwieerdeniliiduuniuriememungming Lex Aquilia #ag

uenanil Wuieafuiudedl 1 Andnuudriluganesdudugruasviiu
Gaius U arwsuiinvesdpseunseddsudou nanfermthnsouatail umiuiuied
wiensndulrdesiuiinauelaglifesiduisanuaddanieUsznmibuideveasounsos
TsaFouwas™ autfeves institutes  ¥09¥1u Gaius Inglsimisdainunaziudelaivie
anunsafiagdussdasiulilifinmemaderosdmesiuldvielifinu ndnfeduauiuin
Tngliiaulados “anufin (faul)” e wilugasiouluaforesdnansshdanidoutulond
wwdesdimafigateuiintault) ierou” lnegasedlsadoussdessuiinmudesiiians
nsdifimuuszanmduas (culpa) winiu®

othslsfmy dausadelstuaivaunseitinnissui 18 msflesaiussinnil
sonaziduiFemwasunimunlnwuigiienanodunsisuinsdyasansisas Jaounileiin
Syadelny n1sSnwanuasuissuieswasanudasndeasisue n1sigereuilulunseu
YoIngruIsenTuIziivszansnmimenisiiesdnsmsiadudouanarJesiudunsedu
Usgrwu FesamfaFosnsnavideresdwesludnuasiionafndunsounaisisause”
nsdidsornfinsanldiinanemieresiwesiindnandsudunidudiFesiieglueifnus
widnwaly obligationes quasi ex delicto dewansindunsaiiluundyafnimuany
Suilnetransandn witspifuulanuenassiiinsnssasafidounsaimualsidesiinsfigey
AURR (culpa) VoI nasfIEITUAEUN TIN5 E eI N 1SS IATEMAIRIN
TsaFeulude 1 $refu \uFesiAniumglavhuFadwualfigudu

64 O o 5w "
Usgu Tawany, NAVINLONYUUSHULNEULUDIAY © 913alsiunazuadnaugngay, i 159.

65 . .
Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 361.

66 = = & v o o o
Usgu Tawany, NAVINLONYUUSHULNEULUDIAY © 15alsiiunazuadlnaugngay, ¥ 159-160.

“D9.356 “The praetor says: Let no-one have a thing, the fall of which could harm anyone, placed in
the eaves or an overhanging roof, above a place of public passage or concourse. Against anyone who has acted
in contravention of these provision, | shall give an action on the fact for ten solidi. If a slave is said to have acted
without his master’s knowledge, | shall order noxal surrender in the alternative” swazLSEJ@IU'i@Q Eric

Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of Legal History

[online],: 10.
% atfuvinsel (§10) Tanfiiug, deSuiengmnednvuranie damsnuuends mafimsld wih 51.
* Ysza Tawa, ngransenyuFeudeudesiu  vdelsiusasuednausneay, uih 160.
" Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2, p.

1127.
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3. nsalANSURAluAMUEemefiinannsndnueuliuieEe Wadin
INwa'%al,a’a’waaﬂanﬂ']@ua (actio contra nautas, caupones, stabularios : The
action against ship-operators, innkeepers, and stablekeepers)

Practor fvuslsyanafifianuziiumedne liun ueiFeviderFurudives
(nauta) 131d1TnTsausy  (caupo) viaeLdnvesnoniii (stabulatius)  Sutilasdosyalden
dulvmaunusielanddsldsumnuidsmeanmsnszvhusayanafieglumiuguareansing
iilunseviagiiin neANudseLANIngadulaeRnng g Wy annswavsenisvinaly vin
Tidemedmingau” Alandueulilfegluannuunvssmuedeiiy uenainilunsdues
Wdrnlsswsudsiedianusuiintunisnseyivesiiinendeuseilulswwsuduidnuasidu
N3LneYsrELena (long-term residents of inns) ualiid1fessuiingeulunisnsgyinvessia
WnLuu19s insziddinlswsuliaunsadensuanizyarauaauininidugniiasla
wsgaedinguuietualiddninlsussasiamufinfiossdadulummiudniaiues
wungfitnendile”” wiidrdinlsausufidvsanmsadenuunginendeus sl wudeiuiy
Boarmindmungmnetagiuilinmilfenaendivosisndumszddyuesdayainn
Usgnanes Praetor Moy alilanddidemetiosefuiyanamanduld [Hudesiidednd
Usrlowtiinn insgnsdifinnudiduesideiiyaeadifuwsdaiy Gufldsuamilinga
nlandlunsfushmmindaudmes Bluernvemanaunaiu” nsddsensdesdan
Sulinegranssnialanegneiosfianilugiuysuiomnannisitussnu fanedravaidy
anvaglilifinuiinegdlsaeiniy

TunsdiFosuwrAniiosaauiin (fault) vesussmuiednadu lugavos
Insnssdafidounazyasion nduiduuindain vssmmnehedianusuiamszidesaina
finnuUszanniduds (culpa) viseunnsadlunisifenaufivingas (culpa in eligendo)”
wsgnmsUsenovdumnendwduiugondumsusosesmiadrildfinadadendtsny
wanzyanafiednduariinnuseiingzfasouneunndugninavesny Feeunlunguane
adfolyidonafimsfiansanduisasnsdly luusazidomesnuiviaieyanadu (vicarious
liability) vﬁwﬁ']ﬁiumiisﬁmzi’wammaﬁlﬂﬁﬁﬁaLmu (non-delegable duty of care)
wogslsia TundngiumsUseifmansyalsdu Aliweliusngiiwedvawisasisliay
Taulsldmnuseiasedumstdesturudemeuagmsdaidengninsimnzauogisiudn
Wosniiuaufuiindldiae naderafudesiitnnguanelugavesinswsshidaiiiou
weewaTTIMANURavesUsiieatuayuitusfeiinnuindsaunisiesdianuiuie

* lanngluiatel fifouvelddnd “wedhe” unu “uedovdeliurudses (nauta) Wdiinlsausy (caupo)
vaidmesnenii” ieanuazminlumsenilinssdudaaududdy
" Ysza Tawae, ngransenyuFeudeudesiu  adelsiusasuednausneeay, uih 160.
" Foudvaitu,
" Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, pp. 360 361.
" mfuvinsal ($17) Tandviug, Jah ~ wandq a1n;
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muauinty Welndulumundnngrunesssumfwazndnnismauninyanaaziniuiu

AnflefiaudanuuwiAnvesny wiisfineundlluganes Alwsedl Praetor fnunly
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luisesmuiuiareedne Tlun1snsevhaziiinveigndne 3auanannises

%ﬁmwmg%m%éﬁSﬂﬂiﬂizﬁﬂmmauﬁwﬂawma (obligationes quasi ex delicto) 7
ugiadiesuiialunisfignirednninduiovilidenindud Tandfidemedsnsanansa
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doninaeflesgulagruniariny
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" Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of
Legal Higxgg( [online],: 9, 18.
" Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 361.
" Uszu Tawany,

a

a1, Nt 160 — 161.
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® W.W. Buckland, A Text-Book of Roman Law from Augustus to Justinian [online], 20 July 2012.
Available from: http://archive.org/stream/textbookofromanlOObuckuoft#page/527/mode/lup/search/obligation

p. 528.

79 Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol, 2
p. 1127.

# Andrew Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 326.

* Ysza Tawa, ngransenyuFeudeudesiu  vdelsiusasuednausneay, uih 160.

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 227.
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udex 1ufiondliunndnsfuiFesmusufisvesummeiindnlasysramiause winnudy
Anvasunmdnduidulumu Lex Aquilia Sudnegluvafinuisifiinainnisnseyiilaivey
AENgMe (obligationes ex delicto)™

iesnnluaelsiunouganesdiliifissuunisgrssaifininu Praetor 39
fualidinisileseiide iudex fivhndhillagligfsssunuiifininufisfosnsesi folu
0 iudex  Sidnnwieeninlagliveusioaugisssy auitianuiuiinflazfosdne
Andemeundielandmuilandidgeanslusudoananmfinnuiiauwnuandislian
pdnarundusssy Felugausng iudex o1afes¥uRiamaszniaves praetor TuFaaiinn
puesasladidfinnuniiingu uilugadeuenadessuinuiifissdmfnnulagussum
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SURinued iudex wausnniiagiinsallviFesiuinld
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nindau (noxal lability) sulailéduegiuin fiidessuindu fanufin (faulmiels lu
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ngineaiemsnseyiiliveusiengune(obligationes quasi ex delicto) Vstnldainind
inausiegndlslumsdnnguenusuiiaussamillisudlisedu

& Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2, p.

1126.

® Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 227.

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 227., W.W. Buckland, Roman Law and
cormon law : a comparison in outline, 2" ed.,(Cambridge : At the University Press, 1965), p. 396.

& Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2
p. 1126.
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3.2.4 yuannuAauazdaasuinefiuinaei lun1sdanguausuiialunil
ManguaneAaen1snsziifiliveudlenguune (obligationes quasi ex delicto)

naensEEzIaMAIeAnTTeRHuL dndfaansiaulonguunelstuld
Wsnsté?q%’aé’qmmﬁammLLmm;hqiwdwmﬁﬁlﬁmmﬂmiﬂizﬁwﬁlmaué’wﬂgmmEJ (delict)
funiinunguaneademanseshillilveudenguane(quasi ex delict) Suilfofniiiu
wansinefuly a7

- ANULAIUYEIYIL Buckland Wnfifdnansniiteidusvessenguiiuin
wilmunguunepaienisnsyyillseumenguune(quasi ex delicto) 1uisaswosausy
o A 88
HALWaYAAaBY (vicarious liability)

- Tussmosweinngmanednd viwu Arangio - Ruiz Fadutinngysne
G ﬂwﬂﬂg‘mmsiiﬁuﬁﬁmamwﬁluﬁaau%’umﬂmsﬁ?ul,ﬁu’jmﬁﬁl,ﬁmmﬂﬂﬂiﬂivﬁﬂﬁimau
Mmengving (delict) uwmmﬂﬂgwmmmwaqwaLuaﬂ,mu (civil. law) drumilniungmane
ﬂmsm'rsﬂﬁvmwlmjamwﬂgmw qua5| ex delicto) fifiunainnisiaiues praetor 7
afnginasinnaiuiindmanituin® viwusesrnansasd as. aduvingal landviug Ald
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uunlag b nunduLReIfy

4

- dumuiuYeari JM. Kelly wislouausuazyinu Peter Birks
sudnanuuinduinngruneitdvy aslugaanssei 20 vesdangy’ iWutesdesiu
Ilunissuunides quasi delict Wun1suiaszianaufuinuugIuTeIan Uz NS e
gﬂU%ﬁLﬂMﬁﬁ@Qﬁ@U%@ﬂ&%ﬁaéﬁﬁad§uﬁmfﬁ&ad(pﬁor assumption of a special

. 92
position)

- vinu Bruce W. Frier wnnguunedagiudaulanguunalsduiiuin
quasi ex delict Lﬁwé’ﬂmiﬁ’]é’iyﬁﬁaé’qLmemﬁmL'%'aqm'm%’uﬁmﬁlﬂﬁmﬁmiﬁqﬁ]ﬁ
ANURAII9Laein1snsEyilagaslanseussaviauias (liability base not on demonstrable
fault) FeiannundusUuuuvesnnusuinegianssada (strict liability) Tunguanedagiu”

8 W.W. Buckland, AJ_extb_o_QK_o_f_BQman_Lawﬁrd ed. by P. Stein, Cambridge, 1963, p.599. cited by Eric
Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of Legal History: 4.

& V. Arangio-Ruiz, Istituzioni di diritto romano 9th ed., Naples, 1947, p. 377. Cited by Eric
Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of Legal Histor

[online],: 4.

* atfuvinged (§10) Tanfiiug, deSurengumnednuuranis damsnuuends mafimsld wih 49,

12 July 2012. Available from: http://en.wikipedia.org/wiki/Peter Birks

M. Kelly, Roman Litigation, Oxford, 1966, p. 116. Cited by Eric Descheemaeker, “Obligations quasi
ex delicto and Strict Liability in Roman Law,” The Journal of Legal History [online],: 4.

* Bruce W. Frier, A Casebook on the Roman Law of Delict, p. 227.
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wenanil Safiinnguraneunaviudiud quasi ex delicto ﬁﬁugfmmmﬂmi
nsgyilszmduaslumuinn I lex aquilia U10wdINsTwunUTEIAN quasi ex
delicto iufissnsdasuunlidenndosiuidecvedyanfitne contractual was quasi ex
contractual”™ Bnitasedodunaininawsshdafidouetadiosnmsiiesdaudsssinmnegidli
assoian 4 smuafuiitues” wiarudiuesinngraneadsll dneiemeSunedn
AusuRama delictual  Sufunnusuiinluarudemeiinainnisesta (intentional
infliction of harm) @uAN5URARN obligationes quasi ex delicto tHumnusuiialu
Snuwazdiinainnisnseinlaeyszamaude (neslisence) %aummmﬁﬂqmﬁwﬁléfda
nenugalszanangmnounsdaaalunisuisuszian delict uag quasi-delict Lun1s
nswhasdialaoade Aunsdlilszmduaednie Saindvinssuaadivaenndesdosiu
W& delicts fmualidunduanudsmennnisnsyinduadanennudens Tuvasd
quasi-delict fiaumngindumsnszvhanuiinlaeyszanmaues’ winislddingmne
NSuraazidlansuienUssinnanuduiniieasiansansUsunnildlufirmaduiuf
a1 usnsdlenvngldldunazuiuiueunarasnadesturngrunnudnsaiuluganeves
ngvanelsuiduls”

ﬂizﬁ?uﬁaummmﬁ@LfdllEJ’JﬁjULﬂmsmuﬂ’l‘iﬁ?’lLLuﬂ obligationes quasi ex
delicto finanunimuadrsduiiildenafiavanunsaesusnasldudalidiunululdogns
Tinedanzeadle mszdilussiudesmuiuiaues iudex (item suam fecerit) 7y
guassrfaenndenisindiaesiierlsfondninasilunssunguanuiuiaman il it

Tu obligationes quasi ex delicto

ynnsfnwdvAululszinuiodasiBenuds flsununaiiunidvins
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I . * ! = a = Y Y = Y- A o
YUY Eric Descheemaeker IﬂEJVl’]uﬂﬂU’]L%ﬂﬁﬂﬁ]ﬂlﬂ‘ﬂ@ﬁ?ﬂLﬂEJ')ﬂUﬁﬂ‘@m%‘Wﬁ’]ﬂiU‘UEN
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. Reinhard Zimmernann, The [aw of Obligations Roman Foundations of the Civilian Tradition vol, 2
pp. 1128-1129.

” Yaza Tawa, ngransenyuSeudeudesiu  adelsiusasuednausngay, uih 163, Andrew
Brokowshi and Paul du Plessis, Textbook on Roman Law, p. 359.

% Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2
p. 1129.

7 Barry Nicholas, The French Law of Contract 2nd ed.(Oxford: Clarendon Press Oxford, 1992), p. 30., J3n
wungad, Tufindemnudfyusznoumoenmseal uasduusthwisUszanangmnouriawagndad Ussw 2 Aoud 2,
(wszuns: dRanad, 2471), i 212.

* Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of

Legal History [online],: 2.
* ] aa < a 9 o ves < o A
917U Eric Descheemaeker — 31NAMLUAAIEAT UN1INYIAY  Bristol ﬂszmmanqw1ﬂmﬂmmmﬂmsaa

obligationes quasi ex delicto TageuanauluingnidnusseAulsggenvoainuiiodn “The division of Wrongs : a
historical comparative study” lagivinu Peter Birks LazA1@ns19158 David Ibbetson (Hus1a15diusnen uaziivinu
fNEM519158 Ernest Metzger La¢ Reinhard Zimmermann Wummznssunisnsiaaeuineniinusiiing unanumia
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obligationes quasi ex delicto T18un155UTMINNGUAMLSURRUTTANTILEUAUSURR
28194A59ATA 1A8NINABININTUIDIAIURAADAINUIILD MFUTEUINLAULADUDITLAYLA
Usznista Inefimsmaativayunasznaniseluil

“9INNITAUNYNENgIUNITUTIAR I seimaaUueulaun tabula
contribianti (UsueUAITTIUFITININGY) Ua lex Imitana (nyneiiIdagnIsaniden
Uasussiaginny) (udex)) Fagndumulut 1979 uaxl 1981 mwdrdy vl Eric
Descheemaeker 1490agvau309n15ut/sszianmaiusuinsenine delict  uag quasi
delict (fuiuivouudaiTuganesvamngmnelsiniy ausuinlunisnssiiliveudae
ngnae (delictual liability) 1TluAausudAnuugIMYeINITATEINATINAR (fault or culpa
based liability) Tuvaisiinausuialuniniungmnendionisnssiilivoudaengmane
(quasi-delict liability) Inesasiuawaniunmusuiniesnsansoarnsenldiniun sy
Ansuaaiunsal (strict or situational liability) FejeiinrsanlutszduinAntigmiuns
vhndlengunidussamiAeniusuiinues iudex Jungladagnusselilumausudnngy
i k19 imndunwsuinvesunmdiinissidanse limsshwilnedanain ndusaogly
iFoaveenausvanlu lex aquilia Fuflonsizviguaaiiaosnsdifunimuans19ssning
qosdemnezmilovususinadusaliluGesnusuiaiuaneeiu””

udex tuasfimnuivinegneldadoassiat Idun Arudumadlunis
Anduininelvignaes (failure to give a valid decision) Way AwAANAALUNTTTUT
Joina3uazn1susutongmung (error of fact or law)

n. aAnudumadlun1saadunininelignées (failure to give a valid
decision)

Tunséunu Lex Imitana uanslistuilussuunguanelsifudu nsufos
i fdudfnne (udex) Wumihfiveswaidieslsiu ilsidumadonlunisussnovends
voswailodlsuiifosnisusznavemdugininu lussidutl lex imitana Usdiadn iudex
I$5uusisianannnisassmasndnen fugnyuuesussmadsangulutiogiiu Segamaziden
91880 udex  Fgffigvinuihiidudinmnuiarlilaidmihdvossgunfufiosyana
sssumidelutadsete futnitesinswdsuwadudeny® Lidwenalutnydsede

tuaradastadugininwluadvieldiniy Jeorsaziivaulusefeiunlisenisiay
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aa & @V 1 a [ 1 A ' ) U a A &
Aladuafuuasilufinisufiastd cemall Msn iudex liuusingdluiuiansandeidu
AMULEBABRE1UIID39 (genuine risk)

31131389 Obligationes quasi ex delicto and Strict Liability in Roman Law filfudumilsvesineinusauidudiaves
M

% Reinhard Zimmernann, The Law of Obligations Roman Foundations of the Civilian Tradition vol. 2
pp.1126-1127.

P waw, Buckland, A Text-Book of Roman Law from Augustus to Justinian [online], 20 July 2012.
Available from: http://archive.org/stream/textbookofromanlO0buckuoft#page/603/mode/1up, p. 603.
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uanaindl nisfansanailulsifuagdesiuiunssuiufiansansauied
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Lilmidudesuvanlag th msznausslosivesgemiuduiinn ddieaifteuldsumiindng
AflunszuinRansanves  iudex avanusatestuaudemsld nadndenis wn
iudex luildnsgyilignsmamusuuuuisnisuds nsdiffilduseiiud1ftyin iudex yhutule
nszrhnslagyszanmidendaniold Faaamzedrsdanuinluanuiuiinegransindn
Tnemseuaznsdiiinonmnusuiinnuaaunisal (situational lability) Suifunusuiaitld
S09Aufn (fault) 1Fuiaduddry suldurrnusuiinfiintiulnenseannaaiunisel 7
Antuass wimnodiifiestoyaann lex imitana tiswihduillunasUludiies Sadeuly

voeruAnevvziioglnebagidouiuala

. anuRanainlunissuiladamaaiuasnisuiudonguune (Error of
fact or law)

YV Ya I

anuadududeuduludnlumdenaedniumgnisallduilidfinnundl
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a o oA o

AusuRintuRon sYRanguunewsen1sHsdelnaasiinly

NUNETOLAAINA1IVOWINY Galus  Uagyinu Ulpian  dnusivejluga
ngranelsiuldliiogrufeafuaniunisainauiuiinues iudex Tuaesdnungdo vinu
Gaius  N@A1771 Q’ﬁwmmﬁlﬁﬁwLﬁumuﬂixmmm praetor (condemnation of the
formula) Favzdeaiauiuiin wiseuviiu Ulpian na1ii iudex finszvinisinedeaaly
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yousengunedianuiuialunsdlide egdlsfinu iWeuivesmsiasandesmiuy
AAves  iudex nulAain tabula  contrebiensis ﬁﬁaLi‘Juﬂ13Lmsagummimjsuamwmumi
finnsanedvedlsifu fuansinseuanusuindienaasiintuldnelémdonuinnaialy
nsfuitefeifiaaswaznisusudengune (error of fact or law) tuilenatiosunnitaziia
ausuiiniuil

310 tabula contrebiensis wuinluadelsdu Afinnwiazgniuiinlily
urlunatuas (Bronze) dslutiuaglifinsnanisfefinnimiedengrnelulseifuusiad
wivzveanuaiesinlasdudieguzad samasinans Felaiilenaudusifissdosindmnsu
nsiiganuazlinelalumgnasesdfinnnwinaznszuiunisiionsanad aulugnis
flosFosgffinnuilunsimihiiianarnlunisivilsdoiiaaiuiodongmune enmsau
itrldvesfimnuvesngmnelsiududutl anusuiioves iudex meldwdeisenns
Srinegifissmnuiiananiineiiuldarnnstudin wu mn praetor fiddsasnda iudex
Iluszniaindasiinuinviofead e RuAuTIuIY 50,000 sesterces Wl iudex NEULN
dinduindiasdesdnoiiufu 100,000 sesterces  Feganalidndudomsruteiiontn
Ussmaiienfugiuiiinvesdidnduues iudex WleTignsuiravessinanuiuin iudex
Fosfuiinaniznsdifidfndureaniniasniiveuuns uanumaaves praetor (ultra
vires the formula) melunsditu fimnuasiduluszuasdeSontesodandiasduan
TUideiae

nfindnandnadiu asiiulddnin nsdiaauiinves iudex iuanuiuia
Tnoinsensn wihtluanauduaiadefinnsanqués mmdumadlunsufoiviniives iudex
o1 dumsganlssmidudonionaadlaufoanihidheanuainfng udiiflyFes
dndyegnslsias v SesiiduanszdduBaniife anuduiinves iudex llldunainieuls
yosmsilanddosfigainnudszanmauidonioniuadlodoaausesidle ufin iudex az
UftRmihiegishemnuitergnanmeitanaiinnuiuiiaminieni

nsdleraiilsuisslidiuninlddaaudtusuausuialussuuae
ueuaniiTomiluUszanuaziieaynsn (defamation and trespass)  suifuanuiuin
ogrunTansanunganesingy FagnszvinnsuiiulssamiesiuRanungnungedig
w3AsaLIaznszyinsiulaglifinaudszasasienselinnuussuimiduasunagidle
(wilunguanelssuiu amnuRagruniiudszamegnieldidos iniuia Suasdesnserindng
awadlanasiinunilazniiulszsnngdusie)

¥ fiiesduatuideniinuin Ulpian wafannuiuinues iudex 31 1ile iudex dinnsanadlasdenaffonsdli
make the case his own Safuilsmdnguiafina1nfisanusuiinves iudex lunisnszvnisdeaalneasla suieades
fuszAuvesauia “fault”

" Eric Descheemaeker, “Obligations quasi ex delicto and Strict Liability in Roman Law,” The Journal of
Legal History [online],: 17.
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o815l5fid viu Gaius  Tnuseefluanesvesnguunelsiudufiniufa
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Ine T, 2527), wih 8.

* qo1udl dmeyed, AesinengraneusisasvndadnBeudten 1(jammarnuas: unundvifenans Sadisineds
PANTAUMNINGIRY, 2522), N 1.

" vign uaseviy, npuuneuisinvasyaninis wih 33
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October 2012. Available from: http://www.gesetze-im-internet.de/englisch_bgb/

? The European Commission, Comparative Analysis of National Liability Systems for Remedying Damage
Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], 16 July 2012.
Available from: http://ec.europa.eu/consumers/cons_safe/serv_safe/liability/

’ Manfred Lowisch, New Law of Obligations in Germany [online], 23 June 2012. Available from:
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* Ibid., p. 152.
® The European Commission, Comparative Analysis of National Liability Systems for Remedying Damage

Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], p.53.

6 Werner F. Ebke and Matthew W. Finkin, Introduction to German Law,(The Hague, Netherland:

Kluwer Law International, 1996), p.175.

"'§ 276 1) The obligor is responsible for intention and negligence, if a higher or lower degree of liability
is neither laid down nor to be inferred from the other subject matter of the obligation, including but not limited
to the giving of a guarantee or the assumption of a procurement risk. The provisions of sections 827 and 828
apply with the necessary modifications.

(2) A person acts negligently if he fails to exercise reasonable care.

(3) The obligor may not be released in advance from liability for intention.

¢ Manfred Lowisch, New Law of Obligations in Germany [online], p.144.
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’ § 242 An obligor has a duty to perform according to the requirements of good faith, taking customary
practice into consideration.

10 Werner F. Ebke and Matthew W. Finkin, Introduction to German Law, p.75.

" The European Commission, Comparative Analysis of National Liability Systems for Remedying

Damage Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], p. 53.
12 Werner F. Ebke and Matthew W. Finkin, Introduction to German Law, p.180.
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" §278 The obligor is responsible for fault on the part of his legal representative, and of persons whom
he uses to perform his obligation, to the same extent as for fault on his own part. The provision of section 276
(3) does not apply.

" §276(3) The obligor may not be released in advance from liability for intention.



101

arudiusmedonn Meweiiduadeiignsderannaseniiuld uiuaTesiignadlsl
anannaseniuld mmzdunsiansvaianusssumfvesdya deldin dennasladild
£19UTIQTIANL N IsTINT AvesTennaty goulivIysaiuazgaulaionadeduniu
18" dhowgil dnngmnewesiudawesi wnm 2763) Wudednrremsuanaamuianas
sn s iamusuRnTludesdyauavandin nandnifeniie Inethlundanisanas
pnviudestannusuRnludesdyyvieazidaaunsovild Buuiiduideanisanateniiu
e finausuRinlagauadladu lierennasiuld feildulununas 27363) Useneu
fuvdngaioiues

2. dadulivgruanusuialuanudizaunwsaansanissoudnsly

Y

AU YDUY

o

UszananguuieunsvesUssmatgasiununlulndladygRunngvuiedu

<

(%

I i 4 & 17 o « o w1 v ° & o =
JuwlunSesdereliluinns 433 dsllansgddgdn “medwnavesdyai@ors guied
wihndesdaaunarlounssuanslunindliuigae lngusmananudigaunnsesrisluaiu
AMANLALINUNTINAYT drud@elinthndsesimuazSuteuningnzeangue”

wnsdamanliluunngruiendnveuies@avisiaydn wenanguied
niinedlaunssudnsuavduauningudn AnsndnduwsutuagAaIlsAIINAUEIIn
unwsadlan fae Sudumsimuemhinudyandeuedundnnsdmsuningueas
ealtl

15a aw £ a v o A o & a >
Anfidng Usnd, undngasauaswewilennnuniavnelunsdissnil (ngamnamiuas: Jagan, 2550), wih 34-

35.

1o Interview with Christian ArmbrUster, Univ.-Prof. Dr., Freie Universitat Berlin, 11 February 2013.

Y5433 Typical contractual duties in a purchase agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver the thing to the buyer

and to procure ownership of the thing for the buyer. The seller must procure the thing for the

buyer free from material and legal defects.

(2) The buyer is obliged to pay the seller the agreed purchase price and to accept delivery of the thing
purchased.
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5434 (1) The thing is free from material defects if, upon the passing of the risk, the thing has the
agreed quality. To the extent that the quality has not been agreed, the thing is free of material defects

1. if it is suitable for the use intended under the contract,

2. if it is suitable for the customary use and its quality is usual in things of the same kind and the buyer
may expect this quality in view of the type of the thing.

Quality under sentence 2 no. 2 above includes characteristics which the buyer can expect from the
public statements on specific characteristics of the thing that are made by the seller, the producer (section 4 (1)
and (2) of the Product Liability Act [Produkthaftungsgesetz]) or his assistant, including without limitation in
advertising or in identification, unless the seller was not aware of the statement and also had no duty to be
aware of it, or at the time when the contract was entered into it had been corrected in a manner of equal value,
or it did not influence the decision to purchase the thing.

(2) It is also a material defect if the agreed assembly by the seller or persons whom he used to
perform his obligation has been carried out improperly. In addition, there is a material defect in a thing intended
for assembly if the assembly instructions are defective, unless the thing has been assembled without any error.

(3) Supply by the seller of a different thing or of a lesser amount of the thing is equivalent to a
material defect.
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Y5435 The thing is free of legal defects if third parties, in relation to the thing, can assert either no
rights, or only the rights taken over in the purchase agreement, against the buyer. It is equivalent to a legal defect
if a right that does not exist is registered in the Land Register.

2 Peter De Cruz, Comparative Law in a Changing World 2”d edition,(London : Cavendish Publishing,
1999), p.397.

21§ 444 The seller may not invoke an agreement that excludes or restricts the rights of the buyer

with regard to a defect insofar as the seller fraudulently concealed the defect or gave a guarantee of the quality
of the thing.
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# Manfred Lowisch, New Law of Obligations in Germany [online], p.149.

2 Schulte-Nolke, Hans, The New German Law of Obligation: an Introduction [online], 20 November
2012. Available from: http://www.iuscomp.org/gla/literature/schulte-noelke.htm
*§309  Even to the extent that a deviation from the statutory provisions is permissible, the following
are ineffective in standard business terms:
(8)b) (Defects) a provision by which in contracts relating to the supply of newly produced things
and relating to the performance of work
aa) (Exclusion and referral to third parties) the claims against the user due to defects in their
entirety or in regard to individual parts are excluded, limited to the granting of claims against third parties or
made dependent upon prior court action taken against third parties;
bb) (Limitation to cure) the claims against the user are limited in whole or in regard to
individual parts to a right to cure, to the extent that the right is not expressly reserved for the other party to the
contract to reduce the purchase price, if the cure should fail or, except where building work is the object of
liability for defects, at its option to revoke the contract;
cc) (Expenses for cure) the duty of the user to bear the expenses necessary for the purpose
of cure, in particular to bear transport, workmen'’s travel, work and materials costs, is excluded or limited;
dd) (Withholding cure) the user makes cure dependent upon prior payment of the entire fee
or a portion of the fee that is disproportionate taking the defect into account;
ee) (Cut-off period for notice of defects) the user sets a cut-off period for the other party to
the contract to give notice of non-obvious defects which is shorter than the permissible period of time under
double letter (ff) below;
ff) (Making limitation easier) the limitation of claims against the user due to defects in the
cases cited in section 438 (1) no. 2 and section 634a (1) no. 2 is made easier, or in other cases a limitation period
of less than one year reckoned from the beginning of the statutory limitation period is attained;
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® Raymon Youngs, English, French & German comparative law 2 ed.(London: Routledge-Cavendish,
2007), p.359.
% The European Commission, Comparative Analysis of National Liability Systems for Remedying

Damage Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], p.60.

“loid.
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February 2013. LLazTUiﬂ@ Janno Lahe, Fault in the Three-stage Structure of the General Element of Tort [online],
5 February 2013. Available from: http://www juridicainternational.eu/public/pdf/ji 2007 1 152.pdf, p. 152.
# Utrich Magmus, The Reform of German Tort Law, Ulrich Magmus [online], 2 February 2013. Available

from: http://www.indret.com/pdf/127 en.pdf, p.6.

* Raymon Youngs, English, French & German comparative law, p.360.

*! German Civil Code § 276 (3) The obligor may not be released in advance from liability for intention.

2 Interview with Christian ArmbrUster, Univ.-Prof. Dr., Freie Universitat Berlin, 11 February 2013.

. § 90a “Animals are not things. They are protected by special statutes. They are governed by the
provisions that apply to things, with the necessary modifications, except insofar as otherwise provided.”

**§833  “If a human being is killed by an animal or if the body or the health of a human being is
injured by an animal or a thing is damaged by an animal, then the person who keeps the animal is liable to
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compensate the injured person for the damage arising from this. Liability in damages does not apply if the
damage is caused by a domestic animal intended to serve the occupation, economic activity or subsistence of
the keeper of the animal and either the keeper of the animal in supervising the animal has exercised reasonable
care or the damage would also have occurred even if this care had been exercised.”

*s830  “A person who by contract assumes the supervision of an animal for the keeper of the
animal is responsible for the damage inflicted by the animal on a third party in the manner specified in section
833. The responsibility does not apply if he exercises reasonable care in supervision or if the damage would also
have occurred even if such care had been exercised.”

% Raymon Youngs, English, French & German comparative law, p. 386.

*"'§836 (1) If a human being is killed or if the body or the health of a human being is injured or a
thing is damaged by the collapse of a building or any other structure attached to a plot of land or by parts of the
building or structure breaking off, then the possessor of the plot of land is liable to make compensation to the
injured person for damage resulting from this, to the extent that the collapse or severing is a consequence of
defective construction or inadequate upkeep. Liability in damages does not apply if the possessor has observed
reasonable care for the purpose of avoiding danger.
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(2) A previous possessor of the plot of land is responsible for the damage if the collapse or
breaking off occurs within one year after he vacated possession, unless during his period of possession he
exercised reasonable care or a later possessor would have been able to avoid the danger by observing this care.

(3) The possessor within the meaning of these provisions is the owner-occupier.”

® 5837 If anyone, in exercise of a right, possesses a building or another structure on the plot of land
of another person, then the responsibility specified in section 836 applies to him instead of the possessor of the
plot of land.

*s838 A person who assumes the maintenance of a building or of a structure attached to a plot of
land for the possessor or has to maintain the building or the other structure by virtue of a right of use to which
he is entitled is responsible in the same way as the possessor for the damage caused by the collapse or the
breaking off of parts of the building.

*“ Emest Joseph Schuster, The principle of German Civil law,(Oxford: Clarendon Press, 1907), p.347.
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1195574 (The Standard Business Terms Act 1976) Wluundaygffiiemiluuszana
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o Werner F. Ebke and Matthew W. Finkin, Introduction to German Law, p.198.

“ Manfred Lowisch, New Law of Obligations in Germany [online], p.152.
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T wwdlanns, wnAuAnuazinsiienitadearudusssunaumsz sy Rinsededyailidusssy we.
2540, #1152-153,
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“ Werner F. Ebke and Matthew W. Finkin, Introduction to German Law, p.175.
) Cohn, Manual of German Law, Vol. 2(London : Oceana Publications, Inc., 1971), pp. 30-32.
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* §305(1) Standard business terms are all contract terms pre-formulated for more than two contracts
which one party to the contract (the user) presents to the other party upon the entering into of the contract. It is
irrelevant whether the provisions take the form of a physically separate part of a contract or are made part of
the contractual document itself, what their volume is, what typeface or font is used for them and what form the
contract takes. Contract terms do not become standard business terms to the extent that they have been
negotiated in detail between the parties.

 finnginglneuisvinuuansnnuiivin Ussmalvemsthevéninasilunssundedyan (incorporation)
YoUsEIALgD s uN Ly LWS’]“ﬂamfu’m”mﬂ'iaﬂim’;msuaafuiumuaﬂiuaiufmm'a Beluninu ‘U’Nwﬁ feyeyviiinssure
e 1wy Uszma dudaena fey mndvdninausinsnundedyan ﬂ%LUumSﬂuﬂim@ﬁmiym’]ﬂijd%u Teazdun
Wanewlu edya Tanalfianysal. “amsnsmengringlumsauaudennaseniiunsediinainuiuie.”@sinug

uUadindfdmans unine dusssuaans, 2547), wn 117-118.

**§305(2) Standard business terms only become a part of a contract if the user, when entering into the
contract,

1. refers the other party to the contract to them explicitly or, where explicit reference, due to the way
in which the contract is entered into, is possible only with disproportionate difficulty, by posting a clearly visible
notice at the place where the contract is entered into, and

2. gives the other party to the contract, in an acceptable manner, which also takes into reasonable
account any physical handicap of the other party to the contract that is discernible to the user, the opportunity
to take notice of their contents, and if the other party to the contract agrees to their applying.
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* §305(c)(2) Any doubts in the interpretation of standard business terms are resolved against the user.
*§ 309 Even to the extent that a deviation from the statutory provisions is permissible, the following
are ineffective in standard business terms:
(7) (Exclusion of liability for injury to life, body or health and in case of gross fault)
(a) (Injury to life, body or health) any exclusion or limitation of liability for damage from injury
to life, body or health due to negligent breach of duty by the user or intentional or negligent breach of duty by a
legal representative or a person used to perform an obligation of the user;
(b) (Gross fault) any exclusion or limitation of liability for other damage arising from a grossly
negligent breach of duty by the user or from an intentional or grossly negligent breach of duty by a legal
representative of the user or a person used to perform an obligation of the user;
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POV Marsh, Comparative Contract law England, France, Germany,(Hampshire, England: Gower,
1994), p.304.
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Damage Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], pp.105 —
106.

54 a o o _a ' a 1Y a a g 4 aa
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UIUINTS, 2553), vt 327.
55 L . . . L .
The European Commission, Comparative Analysis of National Liability Systems for Remedying

Damage Caused by Defective Consumer Services. Project Manager Prof. Dr. Hans- W.Micklitz [online], p.106.
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*" Section 12 Implied terms about quality or fitness

(1) In a contract of sale, other than one to which subsection (3) below applies, there is an implied term
on the part of the seller that in the case of a sale he has a right to sell the goods, and in the case of an
agreement to sell he will have such a right at the time when the property is to pass.

(2) In a contract of sale, other than one to which subsection (3) below applies, there is also an implied
term that—

(a) the goods are free, and will remain free until the time when the property is to pass, from any charge
or encumbrance not disclosed or known to the buyer before the contract is made, and

(b) the buyer will enjoy quiet possession of the goods except so far as it may be disturbed by the
owner or other person entitled to the benefit of any charge or encumbrance so disclosed or known.
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(3) This subsection applies to a contract of sale in the case of which there appears from the contract or
is to be inferred from its circumstances an intention that the seller should transfer only such title as he or a third
person may have.

(4) In a contract to which subsection (3) above applies there is an implied term that all charges or
encumbrances known to the seller and not known to the buyer have been disclosed to the buyer before the
contract is made.

(5) In a contract to which subsection (3) above applies there is also an implied

that none of the following will disturb the buyer’s quiet possession of the goods, namely—

(a) the seller;

(b) in a case where the parties to the contract intend that the seller should transfer only such title as a
third person may have, that person;

(c) anyone claiming through or under the seller or that third person otherwise than under a charge or
encumbrance disclosed or known to the buyer before the contract is made.

(5A) As regards England and Wales and Northern Ireland, the term implied by subsection (1) above is a
condition and the terms implied by subsections (2), (4) and (5) above are warranties.

(6) Paragraph 3 of Schedule 1 below applies in relation to a contract made before 18 May 1973.
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% Section 14 “Implied terms about quality or fitness.

(1) Except as provided by this section and section 15 below and subject to any other enactment, there
is no implied term about the quality or fitness for any particular purpose of goods supplied under a contract of
sale.

(2) Where the seller sells goods in the course of a business, there is an implied term that the goods
supplied under the contract are of satisfactory quality.

(2A)For the purposes of this Act, goods are of satisfactory quality if they meet the standard that a
reasonable person would regard as satisfactory, taking account of any description of the goods, the price (if
relevant) and all the other relevant circumstances.

(2B)For the purposes of this Act, the quality of goods includes their state and condition and the
following (among others) are in appropriate cases aspects of the quality of goods—

(afitness for all the purposes for which goods of the kind in question are commonly supplied,

(b)appearance and finish,

(c)freedom from minor defects,

(d)safety, and

(e)durability.

(2C)The term implied by subsection (2) above does not extend to any matter making the quality of
goods unsatisfactory—

(a)which is specifically drawn to the buyer’s attention before the contract is made,

(b)where the buyer examines the goods before the contract is made, which that examination ought to
reveal, or

(0)in the case of a contract for sale by sample, which would have been apparent on a reasonable
examination of the sample.
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* Section 12 (5A)As regards England and Wales and Northern Ireland, the term implied by subsection
(1) above is a condition and the terms implied by subsections (2), (4) and (5) above are warranties.

* Section 14 (6) As regards England and Wales and Northern Ireland, the terms implied by subsections
(2) and (3) above are conditions.

* Funy 1aTean, ﬁwa%msmgwmadwﬁw%ama wanuBoy 1% furindei 10(ngammamuAs: TRussannns,
2549), i 218-219.

b s. Atiyah, The Sale of Goods,6" ed.(London, Pitman Publishing Limited, 1981) pp.136-141.

e Ryan Murray, Contract Law : The Fundamentals 1" ed.(London: Sweet & Maxwell, 2008), p.109.
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65
Ryan Murray, Contract Law : The Fundamentals, p.109.

* Section 55 (1) Where a right, duty or liability would arise under a contract of sale of goods by
implication of law, it may (subject to the Unfair Contract Terms Act 1977) be negatived or varied by express
agreement, or by the course of dealing between the parties, or by such usage as binds both parties to the
contract.
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* John Cooke, Law of 'I'erc,Yth ed,(Great Britain: Dorset Press, 2005), p. 4.

" Catherine Elliott and Frances Quinn, Tort Lavv,3rd(6reat Britain: Dorset Press, 2001), p.325.

n Courtney Stanhope Kenny, A Selection of Cases Illustrative of The English Law of Tort [online], 20
May 2012. Available from: http://archive.org/stream/selectionofctortOOkennuoft#page/36/mode/2up/search/cox,
pp.37-42.

& Edward J. Kionka, Torts in a Nutshell : Injuries to persons and property,(St.Paul Minn: West Publishing
Co., 1977), p.36.
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4. neliAnAudeme
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Rylands v. Fletcher 4 lallgarsantemnuiislunuasaviieusiudnnulssnmiaudeves
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" J.A Jolowiez and T. Ellis Lewis, Winfield on Tort,8th ed,(London: Sweet & Maxwell, 1967), p. 464.

& Courtney Stanhope Kenny, A Selection of Cases Illustrative of The English Law of Tort [online], p.
600.
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76 . . .
Emily Finch and Stefan Fafinski, Tort Law, pp.149-150.
* a =~ o o Y 9 .
Tnefinguuneifenfiun1sAIuANEUEINSLEnInITeIlTEnASINg Y Ineianie Unfair Contract Terms Act
1977 Wunguuneidiunumddgduegnaunndenissanseadyaiidededygilidusssuvessanelne {idouia
YafinysTuUNIAIUANEURaTeINSLERIn e uALSURRTuU ST IASIng wineaziBeand U sziudue Tuunil
7
Roger Halson, Contract Law, p.300.
78 o
Robert Duxbury, Contract Law,(Great Britain : Sweet & Maxwell, 2008), p.139.



125

lansinguune The carriers Act ldaygalvldusenaudafinlioniuanusuiin iy

Y
&

vudsaglaviudya iy uSensalniasudrendyriaessnldnienistudsinse
misdoudsnitoulavardesniuainusuiined1andneving Fadunaiilenadelaindu

'
a

osuauvensttdyy1ndndreniainliiesnisanduladnasitnidygyvsolaigai

. . 1A o i 79
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1999 (Unfair Term in Consumer Contracts Regulations 1999) fiussineanTveandng
laouifnis mmxLﬁausﬁaﬁﬂﬁmmda%mw&ﬂiﬂﬁ 93/13 (European Community Directive
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79 Y av o a a a LN a
231 91 Meegy, “msnuanuazuilydymdedynnliilusssy,” GreninusUSyammdadin awidv
TReans razdfmans Pansaluninends, 2535), wih 50-51.
80 ) . ' th
Cathering Elliott and Frances Quinn, Contract Law, 5 ed. (Harlow, England : Longman, 2005) p. 141.
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pangunelanzseluduielal
: The Unfair Contract Terms Act. 1977
%39 The Unfair Term in Consumer
Contracts Regulations 1999
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2.3.2 vanaruandugatasniiuausuiavasaa (Common Law control
of exclusion clauses)

ATLANE1INILAITNTDANAUTZNATIN ¥ATLUUNTIAIUADIANVDINAN

Aaa v =

wesmnlunmsindyaifdndundedadudunneserudussaulussuungmnsld e
finmssredesniiumusuiintusgaunsanedduunsedimaedfiterittesniiunnusuin
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& Robert Duxbury, Contract Law, p.139.
& Ryan Murray, Contract Law : The Fundamentals, p.100., Stefan Fafinski and Emily Finch, Contract
Law,(Essex : Pearson Longman, 2009), p.89., Roger Halson, Contract Law, pp.301-302.
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2.3.2.1 Judedygyrideladignuuantiiludiunilsvasdygyn
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(Incorporation of exclusion clauses)
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Tudsewnadanguindnaeuuouae iiiiflefnsasansiiedeludygifing
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%
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AR L’Estrange v F Graucob Ltd.”
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& Stefan Fafinski and Emily Finch, Contract Law, p.88.

& Ryan Murray, Contract Law : The Fundamentals, p.101.

% Stefan Fafinski and Emily Finch, Contract Law, p.89.

e Ryan Murray, Contract Law : The Fundamentals, pp.101-102.
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AlaRale (misrepresentation) fiafeengluad Curtis v Chemical Cleaning & Dyeing Co

AR Curtis v Chemical Cleaning & Dyeing Co"

(%

Tandiheaudsuitndeidenmenylulidiasdninnuazeniiugn
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¢ Ryan Murray, Contract Law : The Fundamentals, p.102.

& Robert Duxbury, Contract Law, p.141.

* Catherine Elliott and Frances Quinn, Contract Lavv,Sth ed.(Dorset : Longman, 2005), p.123.
% Roger Halson, Contract Law, p.302.
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" Ryan Murray, Contract Law : The Fundamentals, p.105.
” Robert Duxbury, Contract Law, p.142.
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* Ryan Murray, Contract Law : The Fundamentals, p.105.
o Stefan Fafinski and Emily Finch, Contract Law, p.92.

» Robert Duxbury, Contract Law, p.141.

% Ryan Murray, Contract Law : The Fundamentals, p.104.

7 Robert Duxbury, Contract Law, p.143.; Ryan Murray, Contract Law — The Fundamentals, (London:
Sweet & Maxwell, 2008), p.104.
. Ryan Murray, Contract Law : The Fundamentals, p.105.
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Wigane (the words wide enough) flazasaunguANSURRlUALUTEIMELIED Y
vi3elsl Gomnaseunquudadiosinisandelulute 3 hdesnifunruuinduasiinaldedy
fumssniumnusuialumnuussidudesevield fusndaselusuansd uidmn
nsdldufiasdormaszfinnunundn contra proferentem

3. windeeAuliaunaneninanefitrATeunuieAINUsEI LA LLED

AoaiasauIngdyyenmuadedyayreniiuanusuiaduaninsanagenssadesniiu

ausuRinegaduenniienaUszmduas liviell Fannusuiinegisduuenain
auUszLAULEe (other ground) U msfindaey sudldidudesfiiuasniiuly
vilsifudesiivndlnansdifienamangliingirsdosniuausuindulszasdardunsas
fesdemnuidsmeidutiunds dosniuruiuinduillontawualiufiosgnénadeindy
Fooniumnuduindildlddssanmauaorindu’™

2 Robert Duxbury, Contract Law, p.153.
128 Ryan Murray, Contract Law : The Fundamentals, p.109

12 Robert Duxbury, Contract Law, p.153., Ryan Murray, Contract Law : The Fundamentals, pp.109-110.
0 Ryan Murray, Contract Law : The Fundamentals, p.110.

! Robert Duxbury, Contract Law, p.153.
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Faaufsariudvialuautszainduge maarfiansuiindeninuniedes iy
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extend to negligence) vnﬂﬁasJﬁ’]ﬁ?uhjﬂ"hqwaﬁ%mauﬂqumm%’uﬁﬂummﬂizmm
Bude Tesniiumnuiuisduiiarlifinalunissniundesidaeusuinlunassy
Buidewas wimndosdiumaiiansundrinseunquanuUszamidudeifioma 1wy

1% Ryan Murray, Contract Law : The Fundamentals, p.110.
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“onifunnuiuinliinasiiatudisanvglag (howsoever caused 38 howsoever
arising)” " s‘ﬁamauﬂquiumimm%’uﬁmasmmﬁ'm%’mmué’zyiy']LLazmm%’Uﬁmiumm
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Sulin(exclude liability) 1nnBaninnissiinanusuiia (imit lability) Tneneusulinissiin
anufuiinlunnudszamauaeiinaldUeduldmndesanuiunitswinsiunnusuds
Uszuniauwasme wuluad Alsa Craig Fishing Co Ltd v Malvern Fishing Co Ltd
(The Strathallan)"™

AR Ailsa Craig Fishing Co Ltd v Malvern Fishing Co Ltd (The Strathallan)136
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d . . 139
AR White v John Warrick & Co Ltd
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2 Robert Duxbury, Contract Law, p.154.
1% Ryan Murray, Contract Law : The Fundamentals, p.110.
136 .

Ibid.
! bid.
"*® Catherine Elliott and Frances Quinn, Contract Law, p.111.
1 Robert Duxbury, Contract Law, p.154.
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%.) ANUSURATUAUUTEUMLAULED LiIDIP8ANURANAIAUNNTDY
Tunslamnussalnseiamuanmas (reasonable care) Tun1snsiraaeulsiulaindnseutiu
agluanmiasasiosionisldauy
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sratiululanAderusadluaInyaanIsH oS URA L UANUUS LU MLAULED

a = Y] a 142
wWssuweunu an Alderslade v Hendon Loundry

Jnasusznouionisdnia Suaevidudandaduedandfihundngey

'
1Y) '

meld Sagdeteininanuiuiinludyyrin “Tunsdindwesiiundngyme wsuiinveu

[As7}

13iiAU 20 Wi1veIAN19TNS” Feteduantlulanaifenisuseunmauiaeag1atande N

]
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ARtimasnaud Tedfnanusuinvessietiuiinald i Sulumssiia
anusuinlunuUsrmdudevessnas msrlunsdisaefosulnveuiansnaums
audszanmauaeriity Ingluaddsnasfinnuiuisuugiureanisunnsesentiifly
asléausiasefinuanmslunissrerdudandsudunindduredand damn
ddaniildgymeldmszetRmgvemnanidedasilidesiuiinveu esanilifies
ausuinlumnuUszamduaeindy dodagisitaanusuinduisdiaiule
Wudedrinanusuialunnudssumiduasls widnagliidennusrefieniudssauim
Buidoatetaussludedaandufinnn'®

Hisuveasundnlumsiatsaunisaseunguvedeniulunisuniiuaig
Suiielumnudszamduden fdernududunseniuanusuiaiy ldldnal3laedn
wrndumssndumusifalurudemesuiaanenulssamduasludlosaiinn
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pg19n1199 Lilavenlisghedaudvindridnanusuinsuinainlssaumauasndadunsan

1o David Yates, Exclusion Clauses in Contracts,aned.(London: Sweet & Maxwell, 1982), p.144.
1 Robert Duxbury, Contract Law, p.154.
142 .
Ibid.
1 Ibid., Ryan Murray, Contract Law : The Fundamentals, pp.110-111.
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" Robert Duxbury, Contract Law, pp.156-157.
1 Ryan Murray, Contract Law : The Fundamentals, p.112.
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