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# # 5585971234 : MAJOR LAWS

KEYWORDS: RECLAMATION / REIMBURSEMENT / AN UNDUE PAYMENT
CHANYAPACH OUNSANG: LEGAL STATUS AND CONSEQUENCES OF ADMINISTRATIVE
AGENCIES” NOTICES ORDERING CIVIL SERVANTS TO RETURN MONETARY PRIVILEGES AND
WELFARE RECEIVED WITHOUT LEGAL BASIS. ADVISOR: ASSOC. PROF.MANIT JUMPA, CO-
ADVISOR: MANIT WONGSERI, Ph.D., 192 pp.

This thesis aims to study and analyze the reasons for which Thai legal system considers
the administrative agencies’ written documents ordering civil servants to return monetary privileges
and welfare received without legal basis as a notice. It also concerns the research for an appropriate
method to reclaim for an undue payment by comparing the Thai legal concept regarding such

matter with the concept as appeared in French and German legal systems.

The research revealed that in the case where any person received properties or benefits
from other person without legal basis, an administrative agency or a private person shall have a
right to claim for returning of such properties or benefits for his own. The right to reclamation of
the properties or benefits in such case may be exercised by the administrative agencies against
other administrative agencies or against civil servants. This principle of law is developed and
recognized in French and German legal systems as the general principle law. It is also codified in
their legislations. In this respect, it is obvious for those legal systems, that this principle of law shall
be applied to the dispute concerning the reclamation for monetary privileges and welfare received
without legal basis by civil servants. Accordingly, the notice issued for such purpose shall be
considered as an administrative order. However, the legal concept with regard to the reclamation
of an undue payment or benefits without legal basis in Thai public law is still not well settled. For
this reason, there are no legal dispositions governing such reclamation. Thus, in absence of any
legal disposition providing the power to do so, the notice to reclaim for reimbursement of undue

payment is not considered as an administrative order but as a mere legal notice of private law.

However, the author suggests that the reclamation for reimbursement of undue payment
should be an exercise of power and authority of the administrative agency in accordance with the
principle of legality. In this respect, any notice issued for such purpose should be considered as an
administrative order. In addition, the author supports that lawmakers should enact or amend the
legislation granting the power and authority to the administrative agency to reclaim the monetary

privileges and welfare received without legal basis.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature

Co-Advisor's Signature
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" Section 406 “Any person who, through an act of performance made by another
person or in any other manner, obtains something to the prejudice of such other person without legal
ground, must return it to the latter. The acknowledgement of the existence or non-existence of
a debt is deemed to be an act of performance.
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leaving to the person who has made the payment his remedy against the real debtor.”
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" § 12 Bundesbesoldungsgesetz (BBesG) vom 6. August 2002

Ruckforderung von Bezligen

(1) Wird ein Beamter, Richter oder Soldat durch eine gesetzliche Anderung seiner Beziige
einschlieflich der Einreihung seines Amtes in die Besoldungsgruppen der Besoldungsordnungen mit
rickwirkender Kraft schlechter gestellt, so sind die Unterschiedsbetrage nicht zu erstatten.

(2) Im Ubrigen regelt sich die Ruickforderung zuviel gezahlter Beziige nach den Vorschriften
des Blrgerlichen Gesetzbuchs Uber die Herausgabe einer ungerechtfertigten Bereicherung, soweit gesetzlich
nichts anderes bestimmt ist. Der Kenntnis des Mangels des rechtlichen Grundes der Zahlung steht es gleich,
wenn der Mangel so offensichtlich war, dass der Empfénger ihn hétte erkennen missen. Von der
Ruckforderung kann aus Billigkeitsgriinden mit Zustimmung der obersten Dienstbehdrde oder der von ihr

bestimmten Stelle ganz oder teilweise abgesehen werden.
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NSIRURBULINULIT1NT (Allgemeine Verwaltungsvorschrift zum Bundesbesoldungsgesetz

"§52 Beamtenversorgungsgesetz (BeamtVG) vom 24. August 1976

Ruckforderung von Versorgungsbezligen

(1) Wird ein Veersorgungsberechtigter durch eine gesetzliche Anderung seiner Versorgungsbeziige
mit rlckwirkender Kraft schlechter gestellt, so sind die Unterschiedsbetrage nicht zu erstatten.

(2) Im Ubrigen regelt sich die Riickforderung zuviel gezahlter Versorgungsbeziige nach den
Vorschriften des Burgerlichen Gesetzbuchs tber die Herausgabe einer ungerechtfertigten Bereicherung, soweit
gesetzlich nichts anderes bestimmit ist. Der Kenntnis des Mangels des rechtlichen Grundes der Zahlung steht
es gleich, wenn der Mangel so offensichtlich war, dass der Empfanger ihn hatte erkennen mussen. Von der
Ruckforderung kann aus Billigkeitsgriinden mit Zustimmung der obersten Dienstbehdrde oder der von ihr

bestimmten Stelle ganz oder teilweise abgesehen werden.
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" Section 48 Withdrawal of an unlawful administrative act

(1) An unlawful administrative act may, even after it has become non-appealable, be
withdrawn wholly or in part either retrospectively or with effect for the future. An administrative act
which gives rise to a right or an advantage relevant in legal proceedings or confirms such a right or
advantage (beneficial administrative act) may only be withdrawn subject to the restrictions of paragraphs
2to 4.

(2) An unlawful administrative act which provides for a one-time or continuing
payment of money or a divisible material benefit, or which is a prerequisite for these, may not be
withdrawn so far as the beneficiary has relied upon the continued existence of the administrative act
and his reliance deserves protection relative to the public interest in a withdrawal. Reliance is in general
deserving of protection when the beneficiary has utilised the contributions made or has made financial
arrangements which he can no longer cancel, or can cancel only by suffering a disadvantage which
cannot reasonably be asked of him. The beneficiary cannot claim reliance when:

1. he obtained the administrative act by false pretences, threat or bribery;

2. he obtained the administrative act by giving information which was
substantially incorrect or incomplete;

3. he was aware of the illegality of the administrative act or was unaware
thereof due to gross negligence.

In the cases provided for in sentence 3, the administrative act shall in general be
withdrawn with retrospective effect.

(3) If an unlawful administrative act not covered by paragraph 2 is withdrawn, the
authority shall upon application make good the disadvantage to the person affected deriving from
his reliance on the existence of the act to the extent that his reliance merits protection having
regard to the public interest. Paragraph 2, third sentence shall apply. However, the disadvantage
in financial terms shall be made good to an amount not to exceed the interest which the person
affected has in the continuance of the administrative act. The financial disadvantage to be made
good shall be determined by the authority. A claim may only be made within a year, which period
shall commence as soon as the authority has informed the person affected thereof.

(4) If the authority leamns of facts which justify the withdrawal of an unlawful
administrative act, the withdrawal may only be made within one year from the date of gaining such

knowledge. This shall not apply in the case of paragraph 2, third sentence, no. 1.
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(5) Once the administrative act has become non-appealable, the decision concerning
withdrawal shall be taken by the authority competent under section 3. This shall also apply when

the administrative act to be withdrawn has been issued by another authority.
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" Section 49 a Reimbursement, interest

“(1) Where an administrative act is either withdrawn or revoked with retrospective
effect, or where it becomes invalid as a result of the occurrence of a condition which renders it
null and void, any payments or contributions which have already been made shall be returned.
The amount of such a reimbursement shall be stipulated in a written administrative act.

(2) The amount to be reimbursed, excepting interest, is governed by the relevant
provisions of the Civil Code on surrendering undue enrichment. The beneficiary is not entitled to
claim that enrichment no longer exists where he was either aware of the circumstances which led
to the administrative act being withdrawn, revoked or becoming invalid, or failed as a result of

gross negligence to be aware of this.”
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Hinterbliebenen aus dem Beamtenverhaltnis ist der Verwaltungsrechtsweg gegeben.
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