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# # 5786288734 : MAJOR FINANCE AND TAX LAWS

KEYWORDS: FUTURE REVENUE / INFRASTRUCTURE FUND
ANYARIN JIRATRAKULWAT: Problems on Assignment of the Right to Future
Revenue :Case Study on Infrastructure Fund. ADVISOR: ASST. PROF.
PATANAPORN KOWPATANAKIT, Ph.D., 291 pp.

Infrastructure fund is a financial instrument for fundraising for infrastructure
operators, being public or private. The main purpose is to invest infrastructure in
Thailand. Infrastructure funds can invest in many types of infrastructure assets, but it
mostly focuses on investing in the right to benefit from future income or the right to
future income by entering into the Agreement for Assignment of the Right to Benefit
from Future Revenue with infrastructure operators. When considering the
characteristics and terms and conditions of entering into the Agreement and relevant
agreements, found that such assignment is quite complex transaction. The transaction
may be considered as any form of agreements e.g. sale, loan or other transactions.
This causes problems in taxation how infrastructure operators and infrastructure funds
should have a tax burden on such transactions. Since there are currently no provisions
in the Revenue Code or secondary legislation stipulating the criteria or guidelines for
imposing taxes on such transaction. The provisions of general taxation law are applied
with such transaction resulting in the different interpretation. It is unfair and

inconsistent in taxation, which is against the principle of good tax administration.

The Author has studied to suggest providing the criteria or guidelines for

taxation for assignment of right to benefit from future income in the form of financine.

Field of Study: Finance and Tax Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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2 Clair A.Hill, “Securitization: A Low- Cost Sweetener for Lemons,” Washington University Law Quarterly

74 (1996): 1067.
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% Steven L. Schwarcz, “Structured Finance: The New Way to Securitize Assets,” Cardozo Law Review

(1990): 607-608.
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USEN DUSUNINTURWBUANUSVTS 3177 (Ums), 2552), T 6-8.
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2 Neil Campbell, Michael Durrer, R. J. Ruble and Michelle Taylor, “Cross Broader Future Flow

Securitization,” Securitizations: Legal and Regulatory Issues (2006): 10-2.
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30 Milissa C. Wesley, “Securitizating Project Debt,” Practising Law Institute PLI. No. A4-4489, 1995, p.1. 814

faluaniian Fuwwesuay, “Securitization,” aawivt 44, 2 (1al.g. - .8, 40): 73.

3! Vinod Kothari, Securitization: The Financial Instrument of the Future (Singapore: John Wiley & Sons

(Asia) Pte Ltd, 2006), p.79.
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32 Vinod Kothari, Securitization: The Financial Instrument of the Future, p.84.
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%% Vinod Kothari, Securitization: The Financial Instrument of the Future, p.91.

4 Fdnwal ogulssivgna, “Uammenguinemunsysivivunifyaamniziaienisudaduningidu

o

wannING w.@. 2540,” WL 45,

% Vinod Kothari, Securitization: The Financial Instrument of the Future p.93.
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241.1.4  Auniwdidranulaadunanning
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UL WL, “Wisimﬁmumﬁaqﬂﬂamwwﬁ%Lﬁammﬂaa%uﬁwa‘hﬂwﬁﬂw%”wé W.A. 2540 wag
Wannnsluusemelng,” nsansindad 44, aduit 3 (Wwgu-nInIAN 2541): 27.

37 Spaieniiy, wih 27.

%8 Thomas J. Gordon, “Securitization of Executory Future Flows as Bankruptcy-Remote True Sales,” The

University of Chicago Law Review (2000): 1318.

% Duff & Phelps Credit Rating Co.,Ltd., Securitization in Emerging Markets Handbook (Hongkong: Workable

Company Limited, 1998), p. 30.
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% Clive Rough, “Future Flow Securitizations,” The Asian Securitization and Structured Finance Guide

(2000): 25.
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winning w.e. 2540,” i 51-52.

2 ifesh pyagiad, “naulasduningfundnning (Securitization): Anvitlammanguneifaiunisi
“’zy%@ﬂwfﬁuimqﬂ1mﬁ’wﬁw%’wEJ(mt,LiJaaLfJumé’ﬂw%’wEJ‘,” (neinusUgarundadio a19N)runenISA1SENIN
Useined AuLtRFIERS UnINedusIINAERS, 2552), B 150.

“ @3dnual oguUszingna, “Uammisngranenamszeimusifyaaiongiaiionisulasdunindidu

wANNSNE .M. 2540,” W1 52-53.
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 Thomas J. Gordon, “Securitization of Executory Future Flows as Bankruptcy Remote True Sales,” p.1333.

* Ibid, pp. 1338 - 1339.
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8 OECD, International Tax Avoidance and Evasion, (France: Head of Publications Service, 1987), p. 30.

* who the proper taxpayer is under section 61 of the Internal Revenue Code

% Barry Larking, International Tax Glossary 4" edition (Amsterdam: International Bureau of Fiscal
Documentation, 2001), pp. 1-2.
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°2 Traci A. Sammeth, “Beyond the Fruit Tree : A Proposal for the Revision of the Assignment of Income

Doctrine,” Washington Law Review 65, 248 (1990): 229.

* one who earns income cannot escape tax upon that income by assigning it to another

% |bid., p. 230.

% Steven J. Willis, “Introduction to Tax School, Fundamental Topics Assignment of Income Doctrine,”
(2006), p. 5.

** who is the proper person on whom to impose a tax
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* income from services is taxed to the person who performed the services

%> Nick Marsico, “Chopping down the fruit tree: Caruth Corp. v. United States applies assignment of income
doctrine to gift of stock between declaration and record dates,” DePaul Law Review 845, 902 (1991): 850.

**Tax cannot be escaped by anticipatory arrangements and contracts however skillfully devised to
prevent the salary when paid from vesting even for a second in the man who earned it by which the fruits are

attributed to a different tree from that on which they grew.
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<9

[

1inaINN15¥1191U (earned income) vasdausald lnglidosdilsi yamalaneliiAnsela

£%
=

walumdil Ao Ruldainnisinuvesadazgniseninungdunssenililaneliiinsela

Yal o a a

Aanan e g Nandidudiidunslunismivpunieduausaaun Janaven1sinduniil

Y

v Y o I 96 LY ¥ ddy I ya a Y a e
Taudaiuad Earl”® vanvesnisteusiglansalll fie sglaniinainnislviuinisvesyanases

gniseniiunBludaypranisunanuaunisneliiaselau

= ]

- Burnet v. Leininger 285 U.S.136 (1931) ﬂﬁﬁﬁmsmwﬁ’u
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* income from personal services is taxed to the person who controls the earning of it
% Paul L. Caron, “Tax Stories: an In-depth look at Ten Leading Federal Income Tax Cases,” Thomson
West, p.278.

T DePaul College of Law, “Anticipatory Assignment of Income and the Person Taxable Under the Internal

Revenue Code,” DePaul Law Review 290 (1956), p.291-292.
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- Corliss v. Bowers, 281 U.S. 376 (1930) ARl fidunsnass
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- Blair v. Commissioner, 300 U.S. 5 (1937) Lﬁuﬂﬁﬁtﬁ%u
Usgleylanieldnaendin (life income) leudiuvemindauluiinveanlviungnaives
11 Teriianseine duileuluiunayselovilunemiadveslou madindudt s1elddileu
TrarligndmAunBludeloummzdloulifiavslunsBendosda 9 ludwileuluud uas
wauszlovilunemsadgniiansaniteglusuremindaudsdlouldloululviuignailae
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- Estate of Stranahan v. Commissioner, 472 F.2d 867 (6th
Cir. 1973 Junffifm18¥e Frank Stranahan 1 i¥dyIAUnTHaTININTIT ANAIITENE
penduduau 754,815 aeaansansglviudnsuassning esnnlilddrendnislv a1
odensuning warn18SulalFunnsuassning wefiazldsuussloviannnisinnenide
Fananduanldane Stranahan 3adlhAnsglaludiu Tag Stranahan Toudnsnnssudu

Junavasiu Champion Spark Plug Company 3117 122,820 A9aalsansghikiunsyie
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lasynsyelaeandadiuiu 115,000 aeaarsansgiienauununisloudnsdanailiun
Stranahan Tudu? 22 §171A3 A.A. 1964 Stranahan §UII89UIIUILRUMNLTAGINAI T Y
s1elavasnulul A.a. 1964 waziisnuiukundeduneniderinailding J9ead Aranis

91nsindwd Rudunanieliununsvienielddonnaslul a.e. 1965 azaniun8luda
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- Burnet v. Harmel, 287 U.S. 103 (1932) \Jumfiin133183unse
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- Commissioner v. P.G. Lake, 356 U.S. 260 (1958) Huadidl Lake
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| 1 [
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U (capital gain) wnUsuldiunanualiduasauld (Fruit and Tree Metaphor) 2gfiad1 Lake
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va o |
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%8 Sub-section 974-5 (1) Income Tax Assessment Act 1997.
% Teresa Dyson, “Review of the Debt/Equity Tax Rules,” Paper presented at 2014 Financial Services

Conference, 19-21 February 2014, p. 8.
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100 Teresa Dyson, “Review of the Debt/Equity Tax Rules,” Paper presented at 2014 Financial Services
Conference, 19-21 February 2014, p.5.
101 Thomas Trotman and Keith Kendall, “The Certainty of Uncertainty: An Examination of the Pitfalls of

Australia’s Unique Debt-Equity Regime,” (LL.B., La Trobe University, 2014), p.3.
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anwazunivienu lnednuandninaditunismeaeuainuluniivseyulilu Division
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3.1.4.2 IngUszasd
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e

interests U84 Income Tax Assessment Act 1997 Aa'®

1) e vuandninasilunismageuin lassnisudanions
fifumstnfuvedasimnaislasnisilfAsdn fdsluglvomiviodlfidslugy
yowmu Vil iotanusrasdlunsmBoinslnsianiy

2) miwmaauléfﬁwLﬁumiuwﬁug’mﬁumLﬁ@ﬂﬂL%@LﬁWﬁﬁW@q
ansuiveatennanfsrfunisdanidunuainnnitgluuunsnguane (Iagdreded
Hansenulusuvesgesn (Issuer))

3) wavesnsnuiiAuveslasenisiisidesiu (related
scheme) lé3un1sfiansansgrumngan (Weviiliudlain msvaaeulddniunisesiad
UsgAvsnnuuilugiuresdavmassvgianezdiedestuiliudndssnisaaoulngnis
LYILATINTHENEIMINDINAL)

1) \efvgsrymsuananeuaznsiaudeniisadostudls
Feluguveanuaslailevu (non-share equity interests) Tuuddnlignuftaludnuae iy

Rulunauarludnuauziiiunansuuureu

102 Thomas Trotman and Keith Kendall, “The Certainty of Uncertainty: An Examination of the Pitfalls of
Australia’s Unique Debt-Equity Regime,” (LL.B., La Trobe University, 2014), p.5.

1% Martin Fry and Brad Schwarz, “Debt/Equity: Recent Developments,” Allen Arthur Robinson (2005), p.

5-6.
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nEnnsilunisnaaevdiulfidslusdeomildimualily
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)107

(Financial arrangement

Pannadigtun1sInMITUL nueds lassnisinanisviadi
ilneilingUszasAiiteseaumu (to raise finance) viuAfan1susedmineItesiuianis vie

WendunulvkilasinisnfidennasfeafunsIantuudy o veiiieninuiiiafu

104 Australian Taxation Office, Debt and equity tests: guide to the debt and equity tests [0 oulai], 20

funAy 2561, Lmdﬂﬁm https://www.ato.gov.au/Business/Debt-and-equity-tests/In-detail/Guides/Debt-and-equity-

tests--guide-to-the-debt-and-equity-tests/, pp.2-6. ; Board of Taxation, Review of the Debt and Equity Tax Rules

(March 2014), p.9.

105 Euan Campbell, “2010 Financial Services Taxation Conference Division 974 and Limited Recourse
Debt,” (11-12 February 2010), p.3.

106 Section 995-1 Income Tax Assessment Act 1997

107 Syb-section 975-20 (1)(@) Income Tax Assessment Act 1997


https://www.ato.gov.au/Business/Debt-and-equity-tests/In-detail/Guides/Debt-and-equity-tests--guide-to-the-debt-and-equity-tests/
https://www.ato.gov.au/Business/Debt-and-equity-tests/In-detail/Guides/Debt-and-equity-tests--guide-to-the-debt-and-equity-tests/
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108 Sub-section 974-130 (1) Income Tax Assessment Act 1997

1% Explanatory Memorandum of Income Tax Assessment Act 1997

* g adeeiufianis (connected entity of an entity) nanefis Aanisidianuduiusiu viieandnvesngu
& v d L~ a & a o & =t a oA g v = 9
WU INy ‘U\?W']ﬂﬂﬂﬂ'ﬁLUUUiU‘V]LLﬁ%Lﬂuﬁuﬂluﬁuqsﬁﬂmﬂﬂﬂ@NV]LﬂuLQW’U@QL@HUﬂu

10 sub-section 975-20 (1)(b) Income Tax Assessment Act 1997

11 Section 974-160 Income Tax Assessment Act 1997
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v d' a é’ ] 1 a a a d‘ o a ¥
AMIERATURAaTULILeURE1NiUsEAVSAIeALTun1s e le
1ATIN15AsnaIzABIAteian1snmuasIan (pricing) wazdenvunnaziouluredlAsanig
(terms and conditions of the scheme) 11 fansgdAynTeiinasion1seyniufiaziindu
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12 pustralian Taxation Office, Debt and equity tests: guide to the debt and equity tests [paulail], 20

funAy 2561, Lma'qﬁm https://www.ato.gov.au/Business/Debt-and-equity-tests/In-detail/Guides/Debt-and-equity-

tests--guide-to-the-debt-and-equity-tests/, p.4.

113 Sub-section 975-20 (1)(c) Income Tax Assessment Act 1997
1% Sub-section 975-135 (1) Income Tax Assessment Act 1997
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