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2.2

221

(Administrative Receiver)
( Floating Charge)

(Cork Committee)

1Roy M.Good, Principle of corporate insolvency law. (London : Sweet&Maxwell, 1990)p.12
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] 1 1 1
22.2 1
Bankruptcy Act
1933 & ;.. 1933 ' (great depression)
5
.. 1970
Bankruptcy Code 1978
“Debtor in Possession” 5
2 ( 1

2542) 212,

3Jan H. Dalhuisen, “ Historical Development of Bankruptcy Remedies”.  European
Bankruptcy Laws,Ed. 1 Amnold Ross, p.49.

4 - ; Samuel L
Bufford, United States Reorganization Law,” 43 ( - , 2539 ) : 39,

5Jan H. Dalhuisen, “Historical Development of Bankruptcy Remedies.”  European
Bankmptcy Laws,Ed. | Arnold Ross, p.50.



2.2.3
. 2483

(alternatives to straight bankruptcy)
(nonbankruptcy alternatives)8

(Public
interest)
(%) ? ( 135)

. 2483

94(2) :

Roy M.Goode, Principle of corporate insolvency law. ( London : Sweet & Maxwell, 1990)
p.5and Gavin Lightman and Gabriel Moss, The Law of Receivership of Companies (1987) (London :
Sweet & Maxwell, 1990) p.247.

711 s.c section 1108
8 . SV 18 3
(2541) :39



1)9
(informal agreement)
D
J.Goodman
‘1

9 L2483 ()
10 , 1

,2545)  229-230.
il J.Goodman, *

15-6 2539 .



Reorganizations Chapter 1

1986

(& .54
6) . .2503

2.3

231

Administrations

D
3
31
9011
90/48,90/52, 90/54, 90/68
2540
(5 . .2542

L2Walton Woon, Company Law (Singapore :Longman 11988) p.456.

10

Insolvency Act

90170

% (2)



1

232

2321

(PARI PASSU)

(Piecemeal)

2322 !

3 ' : N
2540), 91
14 . . 2 (
2518), 251
( , 2522), 112.
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233

: (all stockholders)

2331
( Insolvency Act 1986)
(Administrator)
( Insolvency Practitioner )
(Insolvency
Practitioner)
(Insolvency Practitioner)

1) Insolvency Act 1986
2) Insolvency Practitioner Rules 1986
3) (professional authority)

( Insolvency Practitioner)
1) ' ( Insolvency Practitioner)



13

(Insolvency Practitioner)
388 (1)b
‘ Insolvency Practitioner
b
6) liquidator, provisional liquidator, administrator ~ administrative receiver
(b) (voluntary arrangement) 1
(Part 1)"
Insolvency
Practitioner
(Administration Order )
2) ' Insolvency Practitioner
Insolvency Act 1986
Administration Order?
2.1) Insolvency Practitioner
Insolvency Practitioner
(negative criteria) 390
Insolvency Practitioner
) B
Insolvency Practitioner
Hinsolvency Act 1986, section 388 (1).
B
) 735(1)  Company Act 1985
2) (wound up) 5 (Part5) (
)
3) Companies Act 1956 1983,

T7G.A. Penn, AM. Shea and A. Arora, The Law relating to Domestic Banking (London:
Sweet & Maxwell), p. 457.
Binsolvency Act 1986, section 390 (1).
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Administrator
9
2) (bankrupt)
(undischarged bankrupt) Y|
Insolvency Practitioner
2 2
3) Company Directors
Disqualification Act 198623
Insolvency Practitioner
(maximum) (minimum) Pl
4) (patient) Chapter 7 Mental Health Act 1983
125(1)  Mental Health (Scotland) Act 1984%
Insolvency Practitioner
(incapable) (mental
disorder)
2.2) Insolvency Practitioner ?
Insolvency Practitioner
)
23

Dinsolvency Act 1986, section 13 and section 231 (1).

DlInsolvency Act 1986, section 390 (4) (a).

A Insolvency Act 1986, section 278 (a), section 279 and section 280.

2 Insolvency Act 1986, section 282.

A nsolvency Act 1986, section 390 (4) (b).

2 Company Directors Disqualification Act 1986, section 2 (3), section 3 (5), section 4 (3),
section 5 (5), section 6 (4), section 8 (4) and section 10 (2).

BInsolvency Act 1986, section 390 (4) (c).



(fidelity bond)
(general penalty)
250,000

5,000,000 vl
(Department of Trade)

(competent authority)3)

Practitioner)

(impartiality)
Practitioner
of Trade)
Insolvency Practitioner

15
(specific penalty)
Insolvency Practitioner

Insolvency Practitioner
Insolvency Practitioner

(professional body)B

P
3
( Insolvency
(Department of Trade)
A |
(conflict of interest)
Insolvency Practitioner

(professional independence)
Insolvency
(Department

lan F. Fletcher, The Law of Insolvency. (London: Sweet & Maxwell) p. 30.

27 loid.
BInsolvency Act 1986, section 391.

BlInsolvency Act 1986, section 390 (2) (a).

JlInsolvency Act 1986, section 393.
Kl

7 1) the Chartered Association of

Certified Accountants 2) the Insolvency Practitioners Association 3) the Institute of Chartered
Accountants in England and Wales 4) the Institute of Chartered Accountants in Ireland 5) the Institute
of Chartered Accountants in Scotland 6) the Law Society of Scotland.

2Insolvency Practitioner Regulation 1986, regulation 4 (1) ().
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(Secretary
of State)
Insolvency Practitioner
(fitand proper person)
(inter alia) (fraud)
(dishonesty) (violence)
(Insolvency Law)
3
(insolvency)
(independence) (integrity)
(professional skills)
Insolvency Practitioner 3
2332
u
23321

3lbid. See Insolvency Practitioner Regulations 990, regulation. 4 (1) (a) ( ) (c).
3 bid.
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2 3
)
2) United States Trustee

23322
United States
Tmstee  Chapter 11 (bond)
5
R
(bond)
(lawsuit)
3
United States Tmstee

(Charter)

2333

11 u.S.C section 1104.
3611 U.S.C section 322 (a).
3 Carl Felsentfeid, Bankruptcy. (New York : Emanuel 1997) p. 62
3811 U.S.C section 322 (a) (b).
3911 U.S.C section 322 (c).
4011 U.S.C section 321.
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.. 2545

14,

| 2541),

222.
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L 500,000

Y

24

&
2545 17
B
. .2545 20
B
2545 20 3
)
C.2545 20 2

30

20
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2.4.1
| i
523
(Administrator)
Insolvency Practitioner
!
@
ol : ? 7
,2545)  229-230.
52 : 213,
3 , : 2 (

C%8), 212



24.2

(An Examiner)

(Auditor)3

(Business Expertise)

*11 .SC. section 1104

22

(Debtor in Possession)

Trustee

(Examiner)



24.3

Bankruptcy Code
Administration Order Insolvency Act
Management
D
1
&
(Administrator)
) 31
( 4) .. 2541
B . 2483

5 . 2483

90117
90117

(

.. 2483 %

5 .

2542

23

Judicial



24
(Insolvency Practitioner)

(Fraud or Dishonesty) United state Trustee
frustee

2.5

251

(Administrator)

(Administrator)B

(new management team)

Insolvency Act 1986 section 14 (1) (a)
Insolvency Act 1986 section 14 (2)



2
(Administrator) ) Administrator

Administrator a

(Administrator)

Insolvency Act 1986 Administrator
Administrative Receiver

(SCHEDULE 1,1)
(Administrator)
(Administrator)
Insolvency Act 1986, Section 234 (2)

2.
(SCHEDULE 1,2)
3. (SCHEDULE 1,
3) (Administrator)
4,
(SCHEDULE 114)
5

(SCHEDULE 1, 5)

Insolvency Act 1986 section 14 (4)
& Insolvency Act 1986 section 14 (1) ()
@ Insolvency Act 1986 section 14 (1) () schedule 1



26

(SCHEDULE 1,6)

7 (SCHEDULE
1,7)

8, (SCHEDULE 1,8)

9
(SCHEDULE 1,9)

10,

(SCHEDULE 1,10)

11
(SCHEDULE 1,11)

12

(SCHEDULE 1, 12)
13

(SCHEDULE 1,13)
14, (SCHEDULE 1,14)
15. (SCHEDULE 1,15)
16.
(SCHEDULE 1, 16)
(parent company) 3

17,
(SCHEDULE 1, 17)8

Hamish Anderson, Administrations Part 2 of The Insolvency Act 1986. (London: Sweet &
Maxwell) pp. 96-98.
6 Hamish Anderson, Administrations Part 2 of The Insolvency Act 1986. (London: Sweet &
Maxwell) p. 101



18,
19,

20.
20,

21,

22,
1.22)

23,
)

association)

®

Insolvency Act 1986
Administrator
COMPANIES ACT 1985
&

@ Insolvency Act 1986, section 14 (5)
@Insolvency Act 1986, section 14 (2) (b)
67 Hamish Anderson, Administrations Part 2 of The Insolvency Act 1986. (London: Sweet &

Maxwell) pp.103-109.

21
(SCHEDULE 1,18)

(SCHEDULE 1,19)

(SCHEDULE 1

(SCHEDULE 1,21)

(SCHEDULE

(SCHEDULE

(memorandum of

90/64



25.1.1
Administrator
Administrator
(1)
(agent ofthe company)@®
Schedule 1
Administrator
(memorandum of association)
®
2)
Insolvency Act 1985
Administrator
2.1) (dlirections)
0
(22)
1
(2.3)
Administrator Order2
(2.4)
Administrator B

Insolvency Act 1986 section 14 (5).
@ Hamish Anderson, Administrations Part Il of the Insolvency Act 1986. (London: Sweet &
Maxwell) p. 103.
Dlnsolvency Act 1986 section 14 (3).
TLInsolvency Act 1986 section 17 (2) (a).
RInsolvency Act 1986 section 18 (1) and section 18 (3).
BlInsolvency Act 1986 section 24 (5).

28



29

2512
Insolvency Act 1986
(necessary)
A
Schedule 1 22
" (to do all other things incidental to exercise of the foregoing
powers)®
(board of directors)®
252
2
1
L 11 (Chapter 11)
2
)
77 J
( I
(Collateral)

Insolvency Act 1986 section 14 (1) (9).
BInsolvency Act 1986 section 24 (5) Schedule 1,23.
BL.C.B.Gower, Gower's Principles of Modem Company Law. (London: Sweet & Maxwell)
pp. 752-753.
7711 U.S.C section 1108
7811 U.S.C section 363 (c)



30

2)
(Ordinary Course of Business)
[ (other than ordinary
course of business)
3)
(Power to avoid preferences)8)
(Power to avoid fraudulent transfer and obligations)&l
(Power to avoid setoffs)®
&
4)
(unsecured credit) (unsecured deht)
(trade credit)
(Administrative expense)dt
11 u.s.c section 363 ()
§11 U.S.C section 547
8 11 U.S.C section 548
@11 U.S.C section 553
8 ‘ A3( .- ..
2539): 44,

# 11 U.S.C section 363 (a)



252.1
253
283 9025
90/64
90/12(9)

905 2 84 nrd

90/42

90/12(9)

3l



32

! .. 2483
9021

(b .. 2483 90/37



14

2531

Q

.. 2483

. .2483

(day-to-day business)

. .2483 90/37
.. 2483 90/38
. 2483 90/39

90/38

3



2535

34

"9

42

. .2535

65
66



90/12 (9

90/12 (9)

.. 2483

35



2.6

2.6.1

1)

(Statement of Proposal )
a

9 Insolvency Act 1986 section 23(1)
P

B Insolvency Act 1986 section 17(1)
% Insolvency Act 1986 section 234(2)

2545

170.

36



(Directions)
0
(Duty to Implement his proposal) %
(As Agents)
(Fiduciary Duties)
(Impartial)
3)
(Requisite Accounts)
4) (Interested Persons)
L (Statement of affairs)
2.
1 10
3.
2.6.2

%Insolvency Act 1986 section 17(2)
%lan f.fletcher, The law of insolvency 1(London: Sweet & Maxwell) P.465

3



1)

Chapter 11
1
2
3
1
2)
i
L
2
D
3
4
United State Trustee

United State Trustee

9711 u.s.c. section 1106 and section 1107.
9811 U.S.C. section 704 (2)
P11 US.C. section 704 (5)
M1 U.S.C. section 704(7)
111 US.C. section 704 (8)

120

180

Bankruptcy Code

38



United State Tmstee 12
3)
n

4)

1

2. 1
5)

Chapter 7 Chapter 12 Chapter 13
]

6)

10211 u.S.c. section 704(a)
10311 U.S.C. section 521(1)
10411 U.S.C. section 1106 (a) (2)
10611 U.S.C. section 1106 (a) (4)
1611 US.C. section 1112,

10711 U.S.C. section 1106 (a) (5)

3



, (Tax return)
18
[\
7)
(utility service)
263
. 2483 90/42 (8)
26.3.1

(Duty to implement his proposal)10

1811 u.s.c. section 1106 (a) (6)

10911 U.S.C. section 1106 (a) (7)

10lan F.Fletcher, The Law of Corporate Insolvency Law . (London : Sweet & Maxwell,
1996) p.465.

40



11

12

13

14

15

16

17

18
19
11
111

4



112

34

42



p.128.

2632

12Cari Felsenfeid, Bankruptcy 2 nd ed » (New York : Emanuel,1997 )p.189.

1B3Roy M.Goode. Principle ofcorporate insolvency law.dondon :Sweet&Maxwell,1990),

U4 Insolvency Rules 1986 regulation 2.52.
115 .. 2483 90/66

43



44

2.1
’
2.1.1
(Fiduciary Duties) (Duty of care) 16
iy
(General Benefit)
B
(As Agents) (Fiduciary Duties)
(Acting Good Faith)
16RovM.Goode. Principle of corporate insolvency law.(London ;: Sweet &Maxweil,1990),p
128

u7
2545 170.
118 Flamish Anderson, Administrators part2 ofthe insolvency act 1986. (London: Sweet &

Maxwell) p.76



(Without Conflict of Interest)

1)
GOOD FAITH)

SKILL )

2.1.2

( Fiduciary o1 the estate)

19 fhig.

45
(Impartial)

(FIDUCIARY DUTIES OF LOYALTY AND

(Act Bona Fide)

(Conflict of Duty and Interest)

( DUTIES OF CARE AND

(Estate)

1D Brooke E.Smith, John R. Blinn and J.Michael Sutherland, Bankruptcy Strategies for lender
2 nd ed. (US.A. : Wiley Law Publications, 1993 ) p.281



46

2.
n
(Personal

Liability) 12

3 (Fiduciary Duties)

31 (The Duty to Keep the Debtor's Salary
Reasonable )

3.2 (The Duty Not to make
Insider Transactions with Estate Property)

33 (The Duty to
Actually Investigate Caeses of Action Against The Estate)

34 (The Duty not to Inflict

Needless Harm on a Creditor)

! 1107 (2)

3 (Examiner)

(Fiduciary Obligation)
(Court Recognize that There are many Different Degrees of Fiduciary Duties)

2121

(Fiducciary Obligation) !

re robin indus., in.., 52 b.r. 291 (Bank. .D.N.Y 1985)
12 re Cochise callege park, inc., 703 F.2 d 1339 (9 th CIR 1983)
12311 u s e section 1104



Standard) 124

1
STANDARD)
(Corporate Officers)
11
12
i74)
2.

STANDARD)

47
(The Common Law Trustee

(Debtor in Possession)
2

( THE CORPORATE FIDUCIARY

(Duty of Loyalty)

(Duty of care)

(Business Judgement Rule)

(THE COMMON LAW TRUSTEE

24John T. Roache, The fiduciary obligations ofa debtorin possession. (U.S.A :Wiley Law

Publication, 1993) p.3

15 re schipper, 933 F. 2.d 513 (7th CIR . 1991)

126John T. Roache, The fiduciary obligations ofa debtor in possession. (U.S.A :Wiley Law

Publication, 1993) p.5.



48

(duty to

L
funish information within reasonable time )
2 (duty to deal impartially with beneficiaries)
3. (dluty to preserve trust)
4, (duty to defend and enforced claim)
5. (duty to exercise
reasonable care and skill)
(negligent decision) 1
2.1.3
.. 2483
7
2
)
271bid p..
128 .. 2483 25
13 .. 2483 24



8

BB RE

1168 ‘

g 1168

(duty of care)

(duty of fiduciary duty)

1168
1512538
(FIDUCIARY DUTIES) 13

(duty of care) B!
(conflict of interest )

12539), 360

6591 807 1167
219112541

2535 8

49



50

28

Insolvency Praciioner

281 !
Insolvency Practitioner Rule 1986
Secretary of state
(Professional Authority) 7 43
(Insolvency Practitioner Association) Secretary of
State (Revoke licences)
X3 7 1)The Institute of Chartered Accountants in

England and Wales 2) The Institute of Chartered Accountants in Scotland 3) The Institute of
Chartered Accountants in Ireland 4) The Law Society (England and Wales) 5)The Scottish Law
Society 6) The Association of Chartered Certified Accountants 7) The Insolvency Practitioners
Association.



(Administrator) 1986

282

United Stares Trustee
Bankruptcy Code Chapter 11

2.8.3

.. 2545

(Examiner)
Trustee)

il

Administrator 13

(United State
(Secretary of state)

Desmond Aym, * Administrative: support to the judiciary in the: UK insolvency systent”.
Foum for Asia Insolvency Reform . Inslvency Reform in asia ; An Assessment of the recent
development and the rofe of jucliciary 1 Bali-indonesia 17-8 Feruary 2001



V)

29

(company's agent)

29.1
14

Insohvency Act 1986 section 14 5,
TBRoy M Goct, Princiles of Corporate Insolvency L. (London : Sweet & Mawnel, 19%0)

p. 127.



53

3
(1) (officer of court)
Administrator Order
(law of contempt)
iy
¥) (officer of company)
Companies Act 1985
(fiduciary
duties)
(3) (agent of company)
Insolvency Act 1986
il
(4) (trustee)

Trustee Act 1925

w

BGavin Lightman and Galoriel Moss, The Lawof Regeivers of Companies (London: Siegt
&Maxwell, 1986), pp. 256:28,

140 H]d

A Insolvency Act 1986 section 14 (5).

WHarmish Anderson, Administrations Part I ofthe Insolvency Act 1986. (London: Sweet &
Maxwel) p. 76



54
29.2

(representative of the estate)

13
¥

(collective bargaining
contract)
Chapter 11

1113 i3

1%

w

293
.. 2483

13 u.s.c section 1101 (1),

YDanel R Cowans, Conens Bankiuptcy Lawand Practice Volume 3, (New Yok Wley
Law Publierons, 1993) p. 2%,

% i

161 USC section 323

411 USCsection 1407



9%

.. 2483

2.10

2.10.1
Insolvency act 1986

(personal liability)
(ultra vires) 5y

B .. 2483 90/24 90/25.

Winsolvency Act 1986 section 14 (5)

M Hamish Anderson , Administrators Part Il of the Insolvency Act 1986 1 (London: Sweet &
Maxwell) p.77



14(1) Schedule 1
A
B
i
B
2)
5

B b,
52 foid.

BInsolvency Act 1986 section 233.
Biinsolvency Act 1986 section 19 (5)

B Hamish Anderson 1Administrators Part Il of the Insolvency Act 1986 . (London: Sweet &
Maxwell) p.78.

56



57

1
(managerial position)

L Insolvency
Practitioner B

21

B1lbid p.79 see in re Rainbow Chemical Works v. Belvedere Fish Guano Co., Ltd (1921) 2
A.C.465.

57 foic,

Blnsolvency Act 1986 section 20 (2)

Binsolvency Act 1986 section 389.



2.2
14
B
2.3
( 3
(section 18) 2)
(section 24) 3)
(section 27) 14
B
2.4
Company Director Disqualification Act 1986
(disqualification order)
%
2.5
1
2.
3
B
2.10.2
chapter 11

BInsolvency Act 1986 section 21 (3)

L Insolvency Act 1986 section 18 (5), section 24 (7) and section 27 (6)
12 Company Directors Disqualification Act 1986 section 13,
BInsolvency Act 1986 section 23

B Insolvency Act 1986 regulation 2.52.

58



59

(fiduciary duties)
2.

sued personally for mismanagement of the estate) 16

(Act within official authority)

(Acts outside official authority)

2.103

31 . . 2483

B reJoy V. North, 629 F 2d 880 (2d Cir 1982) cited in John T.Roache, The Fiduciary
Obligations of a Debtor in Possession 1 P.5,

16611 u.s.c section 323 (h).

17 Carl Felsenfeld , Bankruptcy . (New York : Emanuel, 1997 )p . 61



14

. .2483

. .2483

. .2483

. .2483
. .2483
. .2483

147

420
438
152

90125
90/82
90/12 (9

mn

60



2483
l 1
90/82
2
1
90/83
3
483 3
3
4,
3
90/88
)
2)
31
3)
i3 2483

16 .. 2483

90/12(9)

90/90
90/19

90/87

61
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