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Uanp WE

REPORT
ON THE

Proposed Penal Code.

"PRELIMINARY.

The matter of the Penal Code has been under the consideration of the
Ministry of Justice for many years.

It is almost needless to enter into details as to the advisability of
codifying the Siamese Penal Law. The enactment of comprehensive Codes is
a process to which every country is sooner or later bound to have recourse.
A glikiii;* over the development. ' legal systems throughout the world will =
that codification was initiated ill Europe more than a century ago, and that at
the present time almost every civilised country lias a Penal Code of its own.

The first Penal Code worthy,of mention was the French Criminal Cuilo
issued in 1791 during the French Revolution. It remained in force for about
twenty years and was superseded ill 1S 10 by the present Criminal Code,
enacted under the direction and control of Napoleon the First.

During the years 1811 and 1812 when Napoleon’s Empire had spread
over part of Europe, tile French Penal Code was extended to Italy, Westphalia,
Belgium, Holland and part of Switzerland.. After the fall of Napoleon, it
remained in force in most of those countries, and’wherever it was repealed and
the former laws reestablished, the various Governments realising the superiority
of the Code system, undertook the revision and codification of their own penal
(legislation.

”I Italy, a Penal Code which was a mere copy of the French Code wiis
issued 'in 1819 for tile Kingdom of Two Sicilies ; Parma enacted her Code in
1821 ; the Roman States in 1832; Sardinia in 1839; Tuscany in 1853; ami
Modena in 185G. After the unification of Italy in 1859, the Sardinian Code

remained in force in the Northern Provinces, the Tuscan Code in the Central
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Provinces and the Code of Two Sicilies in tile Southern Provinces. Those three
Codes were repealed and superseded by the new Italian Code in 1889.

In Central Europe, the Prussian Government enacted a Penal Code in
1805, but it applied only to part of Prussia. The' French Code remained in
force io 1870 in the Prussian Provinces of the Rhine. In .the other'States
of Westphalia, the French Code was repealed and new local Codes were issued.
The movement in favour of codification extended to the other German States
Havana (183d), Oldenburg (1S14) Mecklcmburg (1817), Saxony (1838),
Wurtemberg (1839), Hanover (1840), Hessia (1841), Brunswick (1842), Baden
(1843). In 1870 a Penal Code’ for the North German Confederation was
enacted and extended afterwards to the German Empire. It was considered at
the time the most elaborate enacted since the French Code, embodying the

' "', of science on criminal matters.

In Switzerland, the criminal legislation is not a federal matter, it is left
to the Cantons. *Each Canton has its own Penal Code. The first catona)
codys enacted were: Grisons (1825), Zurich (1835), Lucero (1S3G), Basel
(1S39). The most recent are Appenzell and Claris, both enacted in 1898..

Austria had one of the oldest Codes, enacted in 1803. It was super-
seded by a new one in 1852. In Hungary, a most elaborate Code was issued
in 1878-1879.

In Belgium, the French Penal Code has remained in force. It has been
reVised amiramended, several times. The last revision ended in an almost new
code enacted ill 1867.

In Holland, the French code remained ill force up to 1881. The new
code then issued by the Dutch Government substantially (lifters from the
French Code and constitutes a <|uite original work. 1

Spain and Portugal have also been provided with Codes. The Portu-

guese Code is dated 1884. Vv

In  Northern Europe codification is also prevalent. Denmark and
Sweden have Penal Codes. In Norway, a Penal Code was enacted in 1842’
and repealed in 1902 by a new one. Russia codified her Penal Laws in 1845
and issued a new Penal Code in 1905. Finnlaud has a separate Penal Code,

issued in 1889.




Servia, Romania and Bulgaria have also Penal Codes. The Bulgarian
Code was issued in 1896. The Greek Code, which is an amalgamation of the

Iérench and Bavarian Codes Was‘ enacted in 1884.

Even in Mohammedan countries, where Penal Law is part* of the
religious law, such Penal Law has been codified. Turkey enacted a Penal
Code in 1856. Tunis issued one in 1861. Egypt has comprehensive codes
for both the Egyptian Courts, and the mixed Courts of Justice. The revised
Penal Code for the Egyptian Courts, issued in 1904, constitutes a highly
improved edition of the French Penal Code. A Penal Code for the Sudan

1 i
was published in 1899. !

The movement in favour of codification of Penal Laws has spread from
Europe to other continents. Brazil-issued her"Criminal Code in 1830.
Since theu, Argentine, Chile, Mexico, Peru, Paraguay have passed Penal
Cotlea. The recent 0 Tfu.t.he hispano-portnguese part of America
are the Penal Codes of Uruguay (1889), Ecuador (1890) and Colombia (1896).
In Asia, Japan had a Penal <lode compiled by Mr. Boissonade, a French
Lawyer. It is in force since 1882. The Japanese Government is now engaged
in the revision of this Code. A new draft has been published in 1903.
Corea has been provided with a Penal Code last year. Moreover' several

t
European countries provided with Penal Codes have more or less extended
the scope of these codes to their colonial possessions 'or passed special acts
for the adaptation of their codes to their separate colonies. The Congo State
has a'Penal Code of its own, compiled by Belgian lawyers.

There remains only one country which seems to be still unwilling to
codify its Penal Legislation. It is England. But the English ideas in that
respect are far from being prevalent wherever the English language is spoken.
”l North America, Connecticut enacted a Penal Code in 1830. Indiana |”
1831, Georgia 1832, etc. At the present time, almost all the United States
are provided with Penal Cories, and Federal laws have been passed enacting
Penal Codes for the Territories : the last one is the Penal Code for
Alaska (1899).

Even in the British Empire, the United Kingdom stands rather as an

exception ; the great majority, of British subjects are 1-uled by Penal Codes
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India has hcr  wellknown Penal Code of 1SG7; the Dominion of
Canada and the Straits Settlements have Penal Codes. South Africa has
codified the Roman Dutch Law, which is also”'in force in Ceylon.
New Zealand and the colonies of Australia have also codified their Criminal
Law. Even in England, there is a feeling in favour of such codification, and
several bills have been presented to the Parliament to that effect.

It may lie said therefore tliat, with one exception all civilised countries
have realized the superiority of codification over any other legal system, either
common law or case law.

There are already in Siam a great many legal provisions concerning
criminal matters, but those provisions are scattered ill .many different acts.
Some of those acts may be considered adequate, but some others are either
obsolete or inconsistent "with each other, ant! extremely intricate. They are
not in keeping with the great improvement .that has taken place in the
organization of Siamese Courts of Justice. On several important points there,
are only rulings of the Dika Court, and no proper provision of Law. On some
other points, there exists niit even a ruling of the Dika, but only a certain
usual practice in the Courts. Of course such rulings and practice arc most in
accordance with the ideas and provisions of modern Codes, but they are case
law, that is to say they are difficult to find out and they do not give the public
and the judges such a steady basis as statute law would do. In countries like
Siam, where so large improvements are being made and the administration is
being tranformed in every respect, whiit is most necessary is short lucid Codes,
accessible, and easily understood by the people. To tile public it will give a

|
fair knowledge of their duties and rights. To the judges a clear and simple
statement of law, to which they may refer ill any case coining under their
jurisdiction. Besides, the question of codification has in Siam its peculiar
importance with regard to foreign relations. It seems doubtful whether foreign
Powers will ever consent to the abolition of the extraterritorial .rights as long
as Siam cannot bring forward a better legal system. It may be remembered
that by section 1 of the protocol signed on the 25th. February 1898 between
Siam and Japan the Siamese Government has consented “ that Japanese

“ Consular Officers shall exorcise Jurisdiction over Japanese subjects in Siam
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“ until the Judicial reforms have been completed, that is to say until a criminal
“ Code, a Code of criminal procedure, a civil.. Code, a Code of civil procedure
“ and a law of constitution of the Courts of Justice come into force :"— It is
probable'that-other Powers will not give up their rights of jurisdiction except
»
under some conditions of the same kind.

Snell were undoubtedly the relisons which induced the Ministry of
Justice to take up the matter of codifying the Penal. Law. In tile year 116 a
commission was specially appointed for that purpose. It consisted of the
following members ;

Prince 1ijit, who had just retired from the Ministry of J u.stice.
Prince Rajburi, Minister of Justice.

Phya Praelia, Chief Judge of the Civil Court.

M. Koiin-Jacquemyns. General Adviserto H. . M’s. Government.
Mr. Kirkpatrick, Legal Adviser.

Dr. Masao. Assistant to the General A -lviser.

Parts of the Criminal Law were examined by the Commission, but the
sittings were discontinued long before the commission had completed its work.

The matter was then taken up conjointly by Dr. Masao and Mr.
Schlesscr (who had succeeded Mr. Kirkpatrick as Legal Adviser), and a draft
Code representing the result of the joint work of Dr. Masao and Mr. Schlesser
and the final revision made by Mr. Schlesser in Europe vitas sent to the Ministry
by Mr. Schlesser on the 24th November, 1904.

The question o fthe Code was submitted to the Legislative Adviser on
the 30th day of January, 1905, together with Mr. Schlesser” draft.

A ‘report of the Legislative adviser dated the Toth February, 1905, was
made containing suggestions asto the lines on which a commission should be
formed and that it should carry orfits labours witfi Mr. S¢hlesser'sdraft used as a
basis ; that enquiry should be made about the existing Penal Laws and rulings
and decisions of the Courts. It was also suggested that the work of the
Commission should he adapted to the customs and wants of the country and
should result in a codification of Penal Law at present in force in Siam rather
than the importation of an entirely' new Code.

Such views having met with the approval of the Siamese Government a

/
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drafting Commission was appointed on the 18Ul day of April 1905. Tile
Legislative Adviser was to preside over the said Commission, which included
- Mr. . A. G. Tilicke. Director of Public Prosecutions and acting
Attorney General ;
"“['lira Athakarn Phrasidhi, Judge in till. Court of Foreign Cause3*
Luang Sakon Satiyatharn, Judge in the Civil Court.
The lirst sitting was held on the 19th. June, 124 with thirty subsequent
sittings up to the 22nd. December 124 (1905).
The work was carried out oil the following lines :(—
The enquiries about Siamese law and rulings and decisions of the Courts
were made by Mr. . A. G. Tilleke, Luang Sakon and Phra Athakarn.

The comparison with modern Codes was made by the Legislative Adviser.

The Codes used for comparison were :

The French Penai Code enacted 1510, amended by 19 different
acts, issued 1832-1905.

The Indian Penal Code, enacted 1867/amended 1870, 1882 and 1880.

The Belgian Penal Code enacted 1867.

The Dutch Penal Code enacted 3rd. March 1881..

, The Italian Penal Code enacted 30th. June 1889.

The revised draft of the proposed new criminal Code, of Japan,
published 1903.

The revised Penal Code for the Egyptian Courts enacted 14th.
February 1904.

References were also occasionally made to the German, Danish and
Hungarian Penal Codes, and to various foreign laws dealing with criminal
matters.

Mr. Schlesser’'s draft being used as a frame work, the Legislative adviser
revised it, and submitted such revised text to the Commission as a basis for
discussion, together with the corresponding provisions of modern Codes. The
other members submitted the provisions of Siamese Law's and rulings and-
decisions of the Courts. A new text was thus drawn up and translated into
Siamese.

The outcome of our labours was the adoption of a draft which differs
substantially from Mr. Schlesser’s proposed Code.

We have compiled the Code to the best of our ability, but, taking into

MH
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considération the extensive nature of the work, we think its general revision by

l a higher commission would be beneficial, before submitting it for the Royal
/ Sanction.
In view of such revision, we suggest :— 1 ]
1. That the Siamese translation be revised by the most able
persons that can be obtained. - 1 !

2. That copies of both the English and Siamese texts be submitted
to the Legal Advisers in the Ministry of Justice asking for their written
observations.

3. That various provisions be submitted.to the various Ministries
which lire more or less specially concerned with such parts, as shown hereafter

*« To the Foreign Office Sections 8 and 9 dealing with application of
Penal Laws and sections 124 to 127 dealing with offences against the Chiefs and

Representatives of Foreign States.

To rilk Miniaii V1.1 the Interior  Sortir;;:: 121 tv Tiff nHHon)

against otiicials. Sections 147 to 160 and 162 to 165 dealing with malfeasance
in office. Sections 246 and 247 dealing with forgery committed by officials.

To the Ministry for War : Sections 117 to 123 dealing with offences

against the external security of the State.
. 1

L4 «

To the Ministry of Finance : Sections 134 to 146 dealing with offences
against officials. Sections 142 to 160 and 162 to 165 dealing with malfeasance in
office. Sections 219-227 dealing with false money. Sections 239 to 247

dealing with false documents.
To the Ministry of Public Works : same sections as for the Ministry of
Interior, and also Sections 208, 209, 213, 219 dealing with offences against

public communications ; Sections 234 to 236 dealing with forgery of tickets |
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issued t'o travellers on public conveyances; Sections 258 and 259 dealihWwith
petty offences.

To the Post and Telegraph Department Section 161 dealing with
disclosure of mail matter ; Sections 231, 233 and 236 dealing with forgery of
postage stamps.

To the'Ministry of Local Governnu-at: Harbour Master Department:
Sections 210-211 and 218 concerning injury done to ships, lights, buoys, etc.

To the Sanitary Department.; Sections 215 to 218 concerning adultera-




medical certificates, Sections 358 and 359 dealing with Petty offences.

To tile Police Department the whole Code, as the Police may have
suggestions to submit concerning any provision in the draft.

The opinions and observations to be sent to the Legislative Adviser who
will examine them with the Drafting Commission, and reoort the result of their
examination to" the higher Commission.

In order to make clearer the. views, and ideas of the drafting commission,
we beg to submit the,following explanations which refer 1) to the division of
the Code.; 2) to the General Provisions ; 3) to the Specific Offences,

Part | —division of the CODE.
It may be seen by the number of Sections that our draft would constitute

one of the shortest Codes —

i' . Gengral Pro- . H AL
visions.. v Offences.
1

1. Belgian Code 100 Sections 467 Sections 507 Sections
2. Indian  Code 121 390 511 w
3. Italian Code 103 395 1 498 =1
4. French Code 84 400 484 w
5. Dutch Code 01 332 423 )
6. Siamese Draft 110 -, 253 . 303 W
7. Egyptian Code 09 279 3 348 v
8. Japanese Draft ... 80 213 299

The Japanese and Egyptian Codes are the only ones which number less
sections, but they are not much shorter, because the Siamese draft includes
several matters which are not included in the Egyptian Code and Japanese
Code, such as * Explanations,” “ Civil Claims,” “ Prescription,” &c.

Besides, the sections of our draft are very short. They are shorter
than those of any other Code.

Moreover, several general principles of law, which are tacitly admitted
in many countries were expressly laid down in the draft, for the guidance of the
Siamese Judges.

The Code has been divided into two parts —.

1. General Provisions.

2. Specific Offences.



lis:si«fcl

Lo ft)
Snell adivision practically exists in all Codes. It isin accordance with
- %
the natiire of tlie various provisions, some dealing with general'rules, the

remainder with punishments provided For each specific ohence:

Most of the Foreign Codfes are divided into mcp-e than two parts. For

instance :
The French Code is divided into four parts — e
. . Punishm/ents.
* 2. Criminal Liability.
3. Crimes and Misdemeanours 1
4. Contraventions.
n The Dutch Code is divided into three parts —

General Provisions,

2. Offences.

The Italian Code is divided in tile same way as the Dutch Code.
The Indian Code it divided into 214 Chapters, Chapters 1-5 and 23 dealing
with General Provisions, anti Chapters G.22 dealing with Specific Offences.
", In tile Egyptian Code there are four parts —
1. General Provisions.
2. Offences against the Public.
3. Offences against private”®ersons.
4. Contraventions.
In Belgium and Japan only are the Penal Codes merely divided into two
parts, —
1. General Provisions. *
2. Offences. |
We adopted the Japanese and Belgian division as being the most simple
| .
anil most logical.
There are in our draft no such distinctions as
Offences and contraventions, or.

Crimes, misdemeanours and contraventions.

'Hie distinction between ordinary offences and contraventions, as made in

the Italian and Dutch Codes is that ordinary offences are infringements'of the
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natural rights of 111*11 anil society, acts the criminality of which everyone must he
cofiscious of, whilst contraventions ill) not entail criminal intent anil are offences
createil by law, so that contravention exists only when provided by law. For
instance, stealing; is breach of the rules (ill which society is based and is consid-
\
eied. an offence everywhere, whilst driving on tile wrong side of tile road is only
a contravention when local regulations have determined which side is the wrong,
- |

and provided a penalty for such act.-

It follows that contraventions are distinguished from ordinary offences by
nature only, not by importance, and that the punishment for a contravention may*
be higher than the punishment Foran ordinary .offence. In the Dutch Code a
contravention relating to gambling is punishable with six months imprisonment,
or 3,000 florin tine, whilst several offences are punishable with 3 months

~

ITiTprisoj'.".iiint T'itis slrtitv!'/ t-1 1 oorti'iti @uf"citli Or* the motlii't

fer-il(ir although the ‘jisiinction is ijiiite clear from the legal ami loj'ii‘ii! point ot
view, it gives rise to practical difficulties, because many acts may be considered
ill' fact sometimes as offences sojnetiniiiS as contraventions die right qualification
depending upon the most subtile distinction. For instance : The Dutch Penal
Code. Section 1.37 says that —*“ whoever destroys or damages any notice posted
by a cor}wpetent official with tile intention of preventing such publication being
known to the public” commits an offence. The Section 447 says that —*“ who-
ever, without having the right to do so, destroys anotice posted by a competent
official” commits a contravention. . Il that case the distinction depends entirely
upon the intention of the offender, [f the offender intended to prevent the
publication being known to the public, lie committed an offence which renders
him liable to imprisonment not exceeding bile month or fine not exceeding S300.

If he had 111) such intention, he committed only' acontravention punishable with
line not exceeding S15. But to establish the real intention of the offender will
be extremely difficult in many cases.
It happens also that lawyers who agree 0|| the principle do not agree on
\ |
its application and on tile qualification to be given to certain specitie acts.
Some of them consider such'act4to be offences ; some' others consider the said

acts to be contraventions.

We thought it better not' to give too 'much importance to such'»
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distinction, and 30 we placed tlie unimportant offences together under the title
“ Petty Offences ' which does not involve any reference to the above mentioned
controversy. The distinction is only practical. Potty offences include almost
all contraventions, and also several acts which would be considered legally as
offences, but do not deserve a severe punishment. All offences entailing one
month 'lI'pr'soruient as maximum were deemed “ Petty Offences.”

These could have been distributed under the other headings of Book IL,
but the advantage of putting.them together, is that special rules have been laid
down for these petty offences as regards attempt, accessories, intention,
recidivism, etc. The effect of such rnch rules is : 1st) to render tile trial and
judgment of petty cases easier ; 2nd) to lessen the consequences of petty offences
in case of recidivism. If scattered in titles 1 to IX.. it would have been
impossible to do this.

As to fix* distinction between crimes anti misdemeanour», such dioiluv-iicu
exists ill many modern coties, but principally on account of procedure and trial.
It corresponds in several countries to trial with a jury or without ajury. It is
often made by distinguishing two classes of punishments criminal punishments
and misdemeanour punishments, so that ill! offence liable to criminal punish-
ment is a crime and an offence liable to misdemeanours punishment is a
misdemeanour. The distinction is (plite arbitrary from the point of view of
criminal liability. To draw a line between the highest offences or crimes and
the so called misdemeanours is impracticable because it depends more or less
upon the merits of each particular case.. It may be useful ill procedure for
determining the competeilt Court But the question of the relative competence
of the Siamese Criminal Courts was not before the commission, and We thought
if better not to make any distinction by which the Ministry migh ho hindered

ill that respect. The question is left for the Code of Criminal Procedure.

Part IL—GENERAL PROVISIONS.
Chapter I. Explanations.

This chapter includes the explanation of Siamese terms used throughout
the whole Code. The definition of each specific offence is to be found in Book

Il.  The list in section 5 may be altered in case it be found that any unexplained
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term is not quite clear. This depends principally upon tilll Siamese lawyers to
whom the draft may 1)0 submitted.
Chapter 11. Application of Penal Laws.

It follows from the provisions of Section 9, Sub-section that a Siamese
sentenced in a foreign country who evades punishment or escapes from custody
cannot be retried in-Siam. This is an application of rule non bis hi idem. It
is in accordance with the Anglo-American ideas, but it is contrary to the
provisions of several modern Codes. The Japanese Code Section 5 provides
that in such acase a now prosecution may be entered and a new punishment
awarded. The question may bo brought before the revising commission.

Chapter 111. Punishments.
There are two classes of Punishments —
Principal penalties, which may be indicted alone.
~Accessory penaitics which may he indicted only as aecessorv or in
addition to a principal penalty.

The many different principal punishments in modern Codes, may be
considered under s Classes :

1. Death.

2. Deprivation of liberty, with or without hard labour
3. A~Eine.

4. Forfeiture of Property.

The various denominations used in the modern codes have been made for
the purpose either of classifying the odences or to render clearer tile rules of
procedure. Practically’, there is often one and the same punishment under
different names: In France, imprisonment is termed reclusion or detention,
when indicted for crimes (5 to 20 years) ; it is called imprisonment when indicted
for less than 5 years. In lItaly' line for misdemeanours is termed “ ! »"- and
tine for contraventions ‘e ! "la". In Japan, deprivation of liberty from one
day to one month is termed “detention”: when from | mouth to 15 years it is
termed “imprisonment”. By many foreign laws, deprivation of liberty may be
under-gone either at home or in. a colony. Deprivation of liberty undergone
e outside thé country is called “transportation”, “relegation”, “forced labour- etc.

mBut, although till) conditions where the punishment is undergone may.




K fliUitftM

e

-

(11)
differ, tile nature of the punishment, viz ileprivation of liberty with labour, is |
the same.
As explained beforehand, there was no reason for making in Siam any
| . i
such clinssilieation of offences as crimes, misdemeanours and contraventions
There was consequently no need of any corresponding classification of punish-
ments. We therefore agreed that tile penalties should be distinguished only ;
according to their specific nature.
The penalties admitted were :(—
« 1. Death.
m2. Imprisonment of two descriptions namely
iy Simple.
h) Rigorous.

»

4. hotfesture ot property.
»
To these penalties were added :— 1
5. Whipping.
6. Security for keeping tile peace.

Tile penalty of Death, has been abolished in Italy, Holland, Portugal.
Roumania and part of Switzerland. There was about 20 years ago a very
strong movement in favour of abolishing the penalty of death. Such move-
ment seems to be decreasing. The penalty of Death has been maintained ill
the Egyptian and Japanese Codes, which are tilt* most recently enacted

It lias been maintained by tile commission for tile following otiences

Acts of violence against the King.
|
Insurrection.
Murder with aggravating circumstances.

fvi/trixonmmt. Xo such systems as solitary contindment and transport-
ation to a remote place are possible ill Siam. ' Solitary confinement would entail
enormous expenses for buildings. Transportation Would be very expensive too,
and besides there séeins to he no proper place for transportation in Siam except
in tile islands ill the' Gulf or along the Malay Peninsula ill places actually used as
resorts. Tlierefore, tile various kinds of deprivation of liberty which exist in

modern Codes, such as penal servitude, hard labour, reclusion, solitary tontine-




(%)

ment, transportation, etc., were suminoil up in imprisonment of two descriptions,
simple anti rigorous. Rigorous imprisonment entails hard labour. Simple
imprisonment includes such work a(l will not entail hard labour.

Imprisonment may be either for life orfora determined period. The
actual practice in Siamese Courts is that imprisonment for a determined period
shall not.' be over 20 years, and this practice has been embodied 11 the
draft. . 1

In ludia the maximum is 10 years. In tile Dutch Code it is 20 years,
in tile Italian Code 24 years, in the Egyptian Code In years, in tile Japanese
Code 15 years. The Egyptian and Japanese Codes admit that imprisonment
over 15 years is equivalent to imprisonment for life. We admitted that limited
imprisonment may extend to 20 years, but the matter may be the subject of
further discussion and examination.

Finit. It may be said that to a certain extent the Siamese law and
lawyers confuse fine and damages.

Fine is a penalty, inflicted as a punishment for the ottence committed.
It is payable to the Government. *“ Damages 'mare a civil remedy allowed for

/
making good to the injured person any injury caused by the ottence. It is
payable to the injured party. The Law Laksaiia Wiwat which deals
with ordinary assault provides that the fine iuflicted by the Court is to
be divided, half for the Government and half for the injured person. Such a
tine iiicludes both fine and damages.

Tile Draft Code has provided for fines as distinguished from damages,
which is tile system unanimously adopted ill modern Codes.

The maximum tine has been fixed at Ticals 5,000 except that in case of
bribery it may amount to double the value-of tile bribe.

The Dutch Code makes S600 (Ticals 800) a maximum except in two
cases where S10,000 (Ticals 18,300) and 33,000 (Ticals 4,000) are provided.

In the Italian Code the maximum is 10,000 lire, via., Ticalli' 6,500. In
France the highest figure in the Code is Francs 10,000, viz., Ticals 6,500, hut
in many cases tile fine is proportionate to the amount of the fraud committed
and there is no maximum. X

11 Japan the maximum is 1,000 Yen or Ticals 1,666.

In India there are 110 figures aud the amount is left to the discretion of

the Judge.

v
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Fine is provided as ) accessory penalty in almost all cases, but its
infliction is loft to the discretion of, the Court. The Courts will have to
examine in each particular ca*) as to whether a tine would be an efficient and
suitable punishment or not.- It is needless to say that when a fine would only
deprive the family of the offender of its means of subsistance, inflicting a fine
would be not only useless but dangerous to the public security.

Special previsions have been <lrawn up for the levying of fines. The
Siamese practice leaves it to the option of the person convicted either to volun-
tarily pay the tine or to undergo imprisonment, ill lieu thereof. The commission
Were of opinion that when the Court inflicts a tine ill execution .of a provision

*

of law, mere must be a peculiar)' penalty, and it is not to be left to the discretion

of the convicted person, to pay or not- Accordingly a fine may bo levied by

distress. If distress fails owing to the convicted person not having sufficient
property, then imprisonment shall be suffered ill lieu of fine. The levying shall
net il» <wall ulsorv. that s to say that ! : 1 it appear: t 2«* convicted

person has not*sufficient property for the proceeds of the sale covering at least
the costs and part of fine, it shall be lawful for the Sheriff not to use distress.

m' The rule as to the number of days imprisonment to be suffered in lieu
of tine lias been fixed at one day simple imprisonment for every tical tine.

" A quite new provision has been inserted in case of offences punishable
with fine only : when the accused voluntarily pays the maximum fine for such
offence before trial, the right of prosecution ceases. This system was initiated
in Switzerland and proved very successful in Police cases. It saves trouble to
the Police and to the Courts. 1 ;

Forfeiture of property. This is as ft rule an accessory penalty. But it
may be awarded alone in cases where property the mere possession of which is
illegal has been seized, and no person is convicted.

Cern.ral confiscation, viz. confiscation-of all property belonging to a
private person, is not admitted ill modern Codes because depriving a person of
all his property means ruin to the wife and children of till) offender who are not
responsible for the offence committed. Therefore, the Commission Confined
forfeiture to the actual property used for the commission of the offence.

hippiny. There is ill modern criminal law a certain prejudice against
corpoial punishments. For many years, Siam has substituted tile penalties of

modern codes for the obsolete system of Corporal punishments entailing mutila-
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tion.s, which was provided by ancient Siamese La. . Hut whipping was
maintained by the Siamese Courts and is still in use. 1

W hipping has been suppressed in Japan, but still is in'force in India and
in the Straits Settlements for young offenders. If has been recently introduced
into Egypt for the same purposes.

It has been considered by the commission as an adequate and suitable
punishment for ail}' offence committed by children under 18 years of age. For
grown up persons it has been maintained as an accessory penalty in cases of
bodiiy harm, theft, robbery and false evidence. (

The provisions concerning whipping are framed in such way that they
may be taken out in case the Code be submitted to Foreign Powers for its
application to foreigD subjects and whipping be objected to.

Security for keepimj the peace. ' Security for keeping the peace is not
property speaking a penalty. It is rather an uncommon system hut very
suitable ill tills country. It was proposed in tile draft Police regulations 1897
sections 43 to 48. We are of opinion that it will prove extremely useful in the
Siamese Courts.

Many modern Codes have other accessory penalties such as:—

1. Deprivation of political and civil rights.
2. Dismissal from Public Functions.
3. Police supervision.

1. The deprivation of Political rights entails in modern Codes
deprivation of the right of voting. . As there are no proper political rights in
Siam, such deprivation would be useless. The said penalty includes also the
deprivation of the right of being a juror. There is no jury ill Siam, and
consequently no possible deprivation of such right. W ith regard to the civil
rights, it seems useless to enact their deprivation so long as they have not been
properly set out and provided for by a Civil Code. . As a matter of Tact, the
sole civil right which the convicted persons are generally deprived of is the
right of being appointed trustée of an estate or a guardian of children under
age. We did not think it worth making special provisions for dealing with
those cases. '

2. The dismissal from Public offices, and the perpetual or temporary

incapacity of being vested with official duties are provided as penalties in

.several Codes, namely in the Egyptian Code and in. the Japanese Code. The
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commission were of opinion that it was better to leave it to the discretion of the
Government to- dismiss or not officials when convicted, or to appoint officials
persons who have been previously convicted. Such opinion was based on
the idea of wuot interfering with the internal management of Public

Administrations. .
3'. The Police supervision has proved in many countries to be a very'
Successful system for preventing old offenders from committing new offences.
The only' question in Siam is whether the Police and Local authorities are not
already too busy with their multifarious duties and whether they may' secure all
over the country an adequate supervision of released criminals. It must be
remembered that Police supervision does not give good results unless it leaves
' sufficient liberty to the supervised criminal. Whenever the supervision is too
strict, aud the criminal is bound to live at a certain definite place and to report
himself to the police authority from time to time, the police supervision entaiis
such a hardship that it rather induces criminals to break the regulations and
commit other offences. If the supervision is to he exercised by the police
authority alone, that is to say if the police are to watch the conduct of released
criminals, then the work will require a large staff and entail large expenses.

In the year 1897, the Police proposed draft police, regulations,
the sections 64 to 71 oL which dealt with the ghestion of the
supervision of released criminals. The draft has not y'et been enacted, and
the majority of the commission, after examining it, were of. opinion that the
system should be embodied in the Code. The question may' however be re-
examined by the higher commission, ami there is no reason why the Police
Could not be given certain pow'ers which would enable them to have a know-

ledge of the criminals who are at large anil their whereabouts. The system

could apply to the professional criminal class only.

Calculation of terms of imprisonment. The general rule in the matter
is that no proper imprisonment may he undergone until there is a final judg-
ment inflicting such imprisonment. Before such date, the prisoner is not a
convict but an accused person awaiting or undergoing trial and who cannot be

subjected to forced labour.

From a purely legal point of view, it may be contended that the period.
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of previous detention is uot to be taken into consideration, as it does not
constitute a legal punishment.

Previous detention however entails ill fact deprivation of liberty. More-
over, it often happens that out of different persons charged with the same kind

\
of ollence some are on bail and some are not. Some may be detained several
months under trial, whilst the others will wait for a few days only. Supposing
the sentence inflicted upon each of them to bo the same, tile actual deprivation
of liberty would be of different lenght ill each separate case.

There must be henceforth rules for deducting previous detention from
the sentence to bo undergone. The scale in the draft is provided by section 36,
which leaves it at tile discretion of tile Court to allow or disallow the deduction.
'It giv .therefore to the judge the power of increasing punishmentby disallow-
n. lie «sion for previous cléiifiitio.

As to the rate ot deduction it has bf.en iixed at 3 days previous rieien-
tiou for 1 day rigorous imprisonment atid 2 days previous detention For 1 day
simple imprisonment, on account of the fact that prisoners pending trial are
not subjected to forced labour.

The only difficulty in calculating the deduction is to fix the day on
which the previous detention is considered as having ceased.

The general rule is that previous detention ceases when tile judgment

has become final. For instance take a man who was remanded in custody on

the 1st. April 125. .On the 1st. July 125 he is sentenced to 0 months rigorous
imprisonment. If he does not appeal, the sentence becomes final 15 days
after its reading, that is to say on the Ifith. July. From that date only he may
be subjected to hard labour, because up to the 15th. of July he had the right
to lodge an appeal and therefore to remain in previous detention. If the above
mentioned rule was to be strictly applied we should say that the convicted man
has undergone three months and 15 days previous detention which are
equivalent to 1 month and 5 days rigorous imprisonment. Therefore, the man
would have to undergo 6 months less 1 month and 5 days, that is Ito say 4
months and 25 days or 145 days rigorous imprisonment fLom the 16th. July

125. His liberation would take place on tile 8th. December 125. But in

order to take the more favourable course for accused, the commision admitted
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that when no appeal was lodged, the sentence should run and the previous
detention should cease from the day when the judgment was read. In the
present case the judgment having been read on the 1st, July the
man would have to undergo 6 months rigorous imprisonment less the
equivalent of 3 months previous detention, that is to sav less 1 month. It
makes 5 months or 150 days from the 1st. July. The liceratiufi shah take
place on the 29th. November 125 instead of the 8t.h. December.

Now, there is some difficulty in cases where the condemned person
appeals. When a sentence has been appealed against, such sentence is not
final, and the appellant, if in jail, does not yet sutler proper punishment. He
remains in custody. If the appeal is pending for along time it may be hardship
upon him, because he has to undergo a detention which will count only as one
third or one half in the calculation of the final punishment. For instance, iF

the case remains on .appeal for 3 monies, such period will only account for 3

»

months simple imprisonment or 2 months rigorous imprisonment. On the

other hand, if the previous detention was to be entirely deducted from till! date

of the judgment of the Court below, it would induce every convicted person to
f

appeal, because they would have by so doing some chance of undergoiDg part

of their sentence of imprisonment with forced labour in the shape of detention

without labour. This would increase the number of frivolous appeals.

In the draft Code, it is suggested that the period of detention between
the reading of the firstjudgment and the final sentence on appeal be assimilated
to the period of detention previous to the firstjudgment. Such period would
consequently be deducted according to the above mentioned scale, except if
provided otherwise by the judgment. It follows that whenever the Court
thinks that the appeal was frivolous, the Court shall be at liberty to order the
sentence to be calculated from the day of the judgment on appeal. In case the
appeal was not frivolous, but the Court sees no reason for reducing the
sentence, the Court may also deduct the previous detention or disallow its
deduction. But in case the sentence be reduced on the ground that the
puuishmenl awarded by the Court below was too high, then it appears that the
accused was right in his appeal, and a special subsection provides that the

deduction shall be compulsory.
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Tliis system is framed after several recent laws. Nevertheless, in case
its application be too complicated, or in consideration of the fact til,'it in prisons
up country persons under trial and sentenced persons are often treated in the

1
same way and subjected to the same rules as regards labour, the higher
Commission may examine the advisability of allowing deduction day per day.

Increase aud reduction of punishment — The principles admitted by the
Commission on this matter will be explained in Chapter IV. Sections 39 to 46
provide rules for the calculation of such increases and reductions. The system
is not so intricate as it seems at first sight,. The following illustration'l will
explain the working of Section 45 anil 46 (—

A. commits robbery on an object' of public worship. The Court admits
extenuating circumstances.

Section 131 says that a person committing robbery in respect of any
object of publie worship shall be liable to the punishment for robbery increased
by one third.

Section 320 prescribes the punishment for robbery -as imprisonment
from 2to T years.

Therefore'A. would be liable to a minimum punishment ol' 2 years, plus 1/3
of 2 years, that is to say 32 months, or to a maximum of 7 years plus 1.3 0of 7
(
years, that is to say 9 years and 4 months.

Section 70 says that whenever extenuating circumstances are found the
punishment may be reduced by one half even if alrc.’dy reduced or increased
under any other proviso!) of the Code.

So that A. for the extenuating circumstances gets a minimal) of 16
months ora maximum punishment of 4 years and 3 months imprisonment.

Another example : A- commits robbery of bis parents goods; under
section 320 be would /get 2 to 7 years imprisonment.

Under section 64 whoever commits an oflencc of this nature against his
parents shall be liable to the punishment prescribed for the offence reduced by
one-half.

Thus A. would be liable to a minimum of 1 year or a maximum of

years.

Extenuating circumstances being admitted he would still get offa half
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of the above and be liable to Il minimum of 6 months and a maximum of 21

months imprisonment.
Conditional Suspension of Execution of Imprisonment,

The system provided by sections 17 and 4S was initiated in Belgium,

.and afterwards introduced in France, Egypt and several other countries. It

lias proved extremely successful ill eases where the Judge thinks that the
provision of the law which lias been violated must bo enforced, but at the same
time is reluctant to inilirt punishment on account of tile circumstances of the
case, for instance when tile accused is.a first offender and has >-(>mmitted the
offence under the impression that lie was right in doing so, or when the
accused is a woman and has small children whom she would be obliged to
abandon if Sein b> jail, etc. Suspension is commonly "ranted in Belgium and
France to ofienders whose conduct does not denotereal criminal instincts amiwho
may lit: expected to rotor > il simpiv warned by file Court. Many persons will
refrain from again committing ail offence by fear of having to imiseiiiuiiy
undergo the conditionally suspended sentence, without prejudice to the punish-
ment awarded for the subsequent offence. In France the percentage of such
persons WHO again commit offences is extremely low.

The system, as provided by the draft, applies to imprisonment not
exceeding i year. The higher Commission -shall examine whether it may fie
extended to fines in cases where a fine is inflicted eitheEalone or together. with

imprisonment not exceeding one year.

_CHAPTER IV,
Causes which Exolude or Lessen the
Liability to Punishment.

The provisions of sections 40 to 52 deal with the general principles of
criminal liability.

Such general principles have been thoroughly examined by writers on
Criminal Law. But, although there is a rather unanimous opinion that
liability exists only when there iia criminal intent, the wording of such,
opinion in modern codes or law books cannot be considered Fully adequate,
Some Parliaments eluded the difficulty by abstaining from giving any definition.
The Commission thought it more advisable to 'give a definition of liability
which may be found in section 49 and-explanations No. 7 and in section 5.

The causes which exclude the liability to punishment are described in

sections 53 and sections 5G to 62-




Those provisions are not absolutely necessary, because there is no
liability to punishment whenever the criminal liability described in section -is
does not exist. The Court, when examinin'; the question of liability of an
offender, may content itself with seeing whether tie. fact comes under section 49
or not. If it does come, there is criminal liability if it does not come, there
is not criminal liability. Nevertheless, il has been found safer almost every-
where to give a description of the most usual causes which exclude liability
It is an advantage to have those matters strictly ruled, in order to avoid use-
less discussions in Courts, and to give the Judges clear statements of law on
various cases in which the question of liability, if not defined by a precise rule,
wqukl be left open to discussion and to the personal opinion of the Judges.

mThe rules in the above quoted sections refer to the cases of necessity,
lawful defence and lawful command. They embody the practice actually
followed i1 :: }¢ - Cc-!Irf*. end are in accordance with the provisions 111 tlie
modern Codes. The explanation why the right of lawful defence of life
honour and property has been extended slightly beyond the provisions of
sever:I Codes is on account of offences against life, body and property being
still so prevalent in Siam.

Under tile same chapter are the causes which only lessen the liability
to punishment.

Before dealing with such matter, a preliminary explanation is necessary:

In prescribing punishments for each specific offence, the recent codes
use either of the following systems

1) To provjde for each offence a maximum punishment and a minimum
punishment. For instance 1 to 5 years imprisonment or 100 to 1000 Ticals
fine. The Court cannot indict more than the maximum or less than the
minimum, except under the special provisions for increasing or decreasing
penalties.

2) To provide'for each offence a maximum punishment only, and to
leave tlie minimum at the discretion of the Court. Then, the Court cannot
inflict more than the maximum, hilt it may inflict the lowest penalty precribed
by law, sa}’ 1 day imprisonment or 1 Tical fine.

The first system is still used in France, and Germany.

The second one exists in England, India, and has been adopted by the

Dutch Code.
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In Egypt'and Japan, both systems are amalgamated.

The second system is extremely simple and convenient. When there]is
no minimum, the Court may lessen the punishment at its discretion ; there is
no need of provision for extenuating circumstances, no need of such distinction
as provocation, y.oung offenders, weekness of mind, etc. The Law has only to
JVCvide for cases in which no punishment shall apply. It is unnecessary to

t
enact sections about the IesseninHoftpunishment But there is one drawbacki
such system gives the judges an enormous power. A Court may,4 for instance,
awaril one day imprisonment only for heinous murder ; it may be unfair, but
it would not be contrary to law. On the other hand, when maximum only
is provided-by law, the judge has no proper direction as to what penalty he
must indict in each specific case. Take a case of murder without aggravating

circumstances. The Duch Code section 287 provides for imprisonment not

exceeding 15 years as pumsnmciit 11 LIK U nui. .1 ibBii blaMIC-T man, ns
will doubt whether be must inflict the maximum, or less, aud how much. Ho
cannot gather from the law what intention the legislature had. He may

therefore inflict an inadequate punishment. On the contrary, under section
364 of the Italian Code, the Judge knows that the punishment for murder is
imprisonment for a period of from 18 to 21 years. It is fairly simple to apply
the law correctly.

Under the actual circumstances, the members of the Commission were of
opinion that it would be safer for the Siamese Judges aud for the publjeto have
a maximum and a minimum enacted at least for all. offences which involve a
serious breach of'the peace anil an unquestionable criminal intent. For other
offences, a maximum -was deemed a sufficient provision. We made it accordingly
a rule, whenever the maximum punishment was over three years imprisonment
to provide for a minimum punishment, and whenever the maximum was under
three years imprisonment, to have no minimum punishment provided. Of
course, there are exceptionsto the rule, as the advisability of having a minimum
punishment enacted was examined for each separate offence, aud was decided
according to the merits of each cate. Such a middle course has been taken in
the Egyptian, Italian, and Japanese Codes, and we trust it will prove the most
suitable to the actual organization of Siamese Courts.

To admit minimum punishments entailed the necessity of drawing
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clauses in connection with extenuating circumstances because there are cases in

which even the minimum punishment proVi.led by law would constitute too

high a penalty. -Such clauses do not properly exist in the Siamese penal law,
because, apart from a few recent regulations, Siamese law does not provide
maximum and minimum punishments for each oH'cnce. There is only a rule
that the imprisonment must be about a certain figure piuvHed in the regulations
of the Ministry of Justice. The Court has tile power to inflict more or less.—
However, when the Court has reasons to think that the punishment should
“be far less than the figure in the regulations, it generally gives a reason
for such lessening, and those reasons, if .collected together, would constitute
a fair collection of 'mextenuating circumstances

As to the way in which the penalty should he modified on account of
extenuating circumstances, two systems also are to be found in modern Codes.

1 When the ode provides for a scale wi nunisiiimm..s. riiiueuciiM are
made by awarding one or two degress less.

For instance in the French Code, the scale of punishments is :

1. Death.

2. Transportation for life.

3. Transportation of from 5 to 20 years

4. Detention of from 5 to 10 years-
Imprisonment of from 6 days to . years.

0. Imprisonment “ de police” |- days.

Then, reductions are made by awarding say transportation for life
instead of death, imprisonment of from ti days to years instead of
detention, etc. '

2. When there is no scale of punishments, reductions may"only be
made by reducing the penalty by a definite fraction say 1, 1 etc. This is the
Dutch and Italian system and has been followed by tile Commission.

Reduction of penalty by a fraction means reduction of both the
minimum and the maximum provided 111' law. For instance a penalty of from
12 to"18 years imprisonment, if reduced by one third becomes a penalty of
from 9 to 12 years, |If reduced by one half it become a penalty' of from 6 to.
9 years.

With regard to the extenuating circumstances themselves, they are
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divided into two classes ; specific circumstances and general circumstances.
The specific circumstances aré —

1. Cases in which the offender, by reason of unconscious-
ness or of unsoundness of mind was only partially able to ap-
preciate the nature and illegality of his acts.

2. Cases in which the offender has acted in excess of what
is necessary or permitted by the provisions of la;/ concerning
necessity, lawful defence or lawful command.

3.  Youth.

4. Provocation.

5. The fact that the author of an otfenee against property
is related to the person against whom the OiTence was committed.

These arc ! cases in which the criminal liability is extenuated or
lessened. number | and 2, the criminal liability Hiay* be reduced te ft very
large extent. The Code admits that in such cases the punishment Ilia}’ be
reduced at tbo discretion of tile Court, which ia not bound by any minimum
punishment. In numbers 3, 4 and 5 the reduction allowed by law is fixed at a
certain definite rate, either one half or one third of the original punishment.

The provisions concerning young offenders have been framed principally

/
after the Egyptian Penal Code and the specific enactments issued in India,
Burinait and Straits Settlements. They are .ill accordance with a draft act
which has been recently submitted to the -Ministry of Justice concerning
Keformatory Schools. There is a large amount of juvenile crime ill Bangkok.
The offenders are, as a rule, young people of from 12 to 11) years of age who
|
are orphans or'have been turned out of home by their parents. They live ill
public places. Their great resorts are the gambling houses' They do nothing
for a living but snateii or steal. The system of whipping them when they are
caught or sending them to prison has no effectt Whipping constitutes for
them only aligilt punishment. After it has been suffered, the boys return
|” the street where their ultimate fate is certain. If imprisoned, the} get
acquainted with professional criminals and when they are released they are

worse than before. They are the source from which the great body of

professional criminals are chielly recruited. It is rather hopeless to try to-
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reform grown up criminals. But these young off'enr.lers may be reformed if put
in a proper school, under decent people, where they may be taught either
agriculture or some sort of handicraft. Not onlj' alarge, number of them will
turn honest, but the principal cause of professional crime will be done
away with.

Unconsciousness due to intoxication is explicitly or impliedly treated in
many legislations as lessening the liability of the offender in the same way as
unconsciousness due to any other cause. ' The commission have examined the
advisability of such system. After along discussion, it has been decided, on
account of intoxication becoming more prevalent in Siam, not to consider lit
always as lessening the liability, but to give it the benefit of the provisions
dealing with unconsciousness only when it is involuntary, that is to say when
the thing which caused the druniceness WaS administered to the offender without
his knowledge or against his will. In any other case, tile Court may only
apply extenuating circumstances under section 70, as explained hereafter.

Besides those specific circumstances, section 70 of the Code provides for
general extenuating circumstances which are left entirely to the discretion of
the Court. These circumstances may be tacts which the Court considers as
lessening the criminal liability of the offender. They may also be circumstances
which do not directly refer to the liability of the accused, but may nevertheless
induce the Court to lessen the sentence, such as anterior good couduct, the
length of previous detention, the confession of accused, his efforts to minimise
thé injurious consequences of the offence he committed, etc.

Such geuera) extenuating circumstances may, ill the draft system, be
applied concurrently'With specific circumstances. Moreover, the same circum-
stances, say, for instance, provocation, may be held in extenuation, once
under section 65 and secondly under section 70.

By comparing the different sections dealing in extenuation of penalties
it may be seen that the Courts are granted a very large power of reducing

punishments ;

First of all, whenever the Code provides for imprisonment and fine, the

Court may, under section 2!), and without having to call upon any extenuating

circumstances inflict imprisonment only, without fine.

A



* . f (2)
whenever then: is no minimum term provided for imprisonment, the
Court may inflict as light an imprisonment as it thinks fit.

When there is a minimum, and there exist any of the- special circum-
stance which lessen the liability, the Court may, by referring to such circum-
stances, reduce the imprisonment by one third or one half, according to the
provisions of the Code. |If there are several of these circumstances the
several reductions may be applied concurrently.

If there are no such special circumstances, the Court has nevertheless'
the right to call upon any circumstances which the Judges consider to lessen
the liability of the offender, and, on account of those circumstances, to reduce
by one half the punishment provided by the Code. Morever, such extenuation

may combine with the reductions awarded under special extenuating

eireumstcinccs.

Finally, should the penalty so reduced be less than one year imprison-
ment, the Court has then the power to order the execution of theimprisonment
to he suspended under'section 17.

Under those provisions it may he expected that the Courts will never be
bound to inflict punishments which they may 'consider too severe for the
offence committed.

Aggravating circumstances. There are no aggravating :ircumstances
described in Book | of the Code except recidivism. Some will he found iu
Book [I. They are specifically provided and arise only out of circumstances
of fact relating to the offence itself or to the person of the offender. As they
entail increase of punishment and hardship on accused, they are never left to
the mere power of appreciation of the Courts. The}' are minutely defined and
described. There are no general aggravating circumstances lijte the genera
extenuating circumstances in section 70.

* By application of section 70, a Court may reduce a punishment without

|
being obliged to give any reason except that accused’s behaviour or anterior
good conduct or weakness of mind affords sufficient grounds for "granting
extenuating circumstances. On the contrary, aggravating circumstances
depend always upon facts which are to he materially proved and are never at

the di-*er> lion of the Court. For instance, recidivism constitutes an aggravating



circumstance only when the subsequent offence has been committed within a
limited period after the prior offence. It shall not depend upon (.lie Court to
extend such period. An aggravating circumstance in several cases arises out
of the fact that the offender is related to the person to whom he -lid bodily
injury the relationship in such case is defined by law, and cannot be extended
by the Court.

The calculation of the increased terms of punishment is made in the
esame way as for reduction.

Rules are provided in section 46 in case of any punishment being in-
creased and reduced concurrently. The rule is to increase lirst and reduce

afterward, because the increased period of imprisonment is limited to 20 years,

when there is no limitation for reduction. To reduce first would be less
favourable to tile accused. For instance take die'case of a man committing

robbery arid Tfcunii " lity or special recidivism. The punishment
for gang robbery is 10 to 15 years imprisonment. Under section 8(3, such

punishment 13 to be increased by one half for recidivism ; this makes 15 years
to 20 years (as 20 years is a maximum for increased imprisonment). Now
suppose the offender only attempted to commit the offence. The punishment
is to be reduced by one third. It becomes 10 years to 13 years 4 months. If
the original punishment was reduced first, by one third, it would become

years 8 months to 10 years, when increased afterwards by one half, it would
make 10to 15 years. The maximum then would be one year and 8 months

more, than by calculating in the other wa}'.

CHAPTER. V.,
Attempt.

In many laws, attempt is liable to the same punishment as the offence
itself. The French Penal Code provides that attempt is assimilated to the
offence.

There is no doubt that die criminal liability remains the same if tile
offender fails to commit the offence owing to circumstances not wunder his
control. For instance take a person who intends to kill another. The offender
fires a gun and misses the person he .was shooting at. In such a case, the

offender has done all what was in his power to comniitrthe offence. If no person
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was injured, this was due only to the fact that the offender had bad eyes Or
did not aim well. The criminal intent rem'ains the same. Nevertheless, no
Court would sentence, such an offender to death, because the offence committed
did not cause any harm to anybody. This means that the Courts never fail to
take into consideration the consequences of the offence. The idea that the
punishment muoc be apocrtionate to the injury done is extremely prevalent ill
Siam. In the Law Laksana Wiwat concernai}' assault, the punishments are
awarded according to the importance of the wound inflicted without taking into
consideration the criminal liability arising out of the intention of the offender-
Under these circumstances the commission decided that the attempt should be
liable to the punishment prescribed for the offence itself, reduced by one third.
Such is the system in the Dutch and ltalian Codes.

Several Codes make a distinction between an attempt and anon con

: :ated oflenco. A non cnuauiuiucbtcvi orfc..c™ i=>an offence '.'here thé* ee == |-fj*

has done ali that was necessary for committing the offence and is only prevented
from the commission by circumstances over which he has no control.

An attempt is a case where all that was necessary for the offence has
not been committed. \%

For instance — A. fires at. B. intending to kill him. The bullet misses
B This is a non consummated offence. A, is aboutto fire at B.; C. wards
off the gun, and A. does not lire. This is simple attempt, because A. has not
done all that is necessary for committing the offence. The criminal liability is
”f course larger in the case of a non consummated' offence than in the case of a
simple attempt. In the Italian Code the reduction of punishment is larger in
the case of an attempt than in the case of nonlconsummated offence. The

commission was of opinion that such a distinction would lead the Siamese

Courts into trouble. We decided therefore to* include both attempt and non

consummated offences as attempt.

CHAPTER. VI.
Participation in the Commission ofan offence.

We admitted the usual practice that accessories are to be punished ill a
less degree than principals.

We considered as principals any persons taking part in the com



mission of the offence, aud any persons who instigatel the offence.

Accessories are those wiio procure the opportunity for or facilitate the
commission of an offence as described in section 77.

This includes Abetment by acts (lone prior '» or at the time of the
offence.

As to the acts done after the offence was committed they fall either
under the sections 344— 34(> which deal with “ ileeel'ing Stolen propoity "1
or under section 199 which punishes persons who procure lodging for habitual
offenders. 1

Sections 78 and 79 deal with the application of. the preceding rules in

case of auy offence committed by means of publication of printed matter.

- CHAPTER. VII.
Concurrence of offences.

Whenever a pel ;. has committed several distinct offences in respect of

which no final judgment has been given, such obrnces are deeme* Concurrent

offences.
It may be that concurrent' offences arc either connected with or iiulepen-
t
dent of each other,

They are connected whenever the offender by one and tile same act
violates several provisions of the Law. For instance. A. breaks into a house
ill order to commit theft. A. commits both trespass and attempt of theft. In
Slich a case the general rule is that the most important offence only is to be
taken into consideration: The other offence is considered as accessory.
<'onsequently, the provision prescribing tile severest punishment, that is to
say the provision concerning the most important offence, is only to be applied.
The idea is that although the offender committed a breach of several Provisions
of the Law, he is 0 3 guilty of the principal offence committed, because the
other offences are only consequences of the principal one, or means for com-
mitting such principal offence.

It may bo also that instead of violating several provisions of Law by
the same act, the offender commits several acts violating the same provision
of the Law.

In such a case, it must be considered whether the acts were done quite
separately, or ill execution of the same criminal intent. For instance, if athief

commits theft ill several distinct places, on several different days, there is no



(1)
connection between those nets. But if he enters a store, picks up an article,
and a few minutes afterwards another article, there is a connection between
his acts. He intended to take articles away from the store, and he acted in
execution of the same criminal intent.

Whenever there is any connection, it is universally admitted that the
offender is liable to the imprisonment provided for one offence ouly. If not,
the Court would be lead into inextricable difficulties : in case of theft, for
instance, it could be argued that there were as many offences committed as
articles stolen ; consequently, to steal ten articles of very little value would
entail ten times the punishment awarded for stealing say one banknote of 1000
Ticals ; or, when several articles are bound together in one bundle, there
would be a question whether by stealing them the offender commits one or
several- offences. The provision in section 88 avoids this.

Whenever there is no connection between tire different acts of the
offender,then the offences are independent of each otiier and the case comes
under the provision of section 84.

The different Codes do not agree on the solution to be given in cases
where the concurrent offences are independent from each other In French
law, the highest punishment only 13 awarded, that is to say that the most
important offence annulates the less important. In English Law, the penalties
provided for each, separate offence are aggregated. In Japanese Law, a middle
course is taken. In cases where one offence is punishable with death or
unlimited imprisonment, no other punishment shall apply. In cases where the
severest punishment be imprisonment for a definite time, such punishment is to
be increased by one half.

The Commission adopted the English system. We were of opinion that
the fact that a person after having committed ail offence commits a subsequent
offence before being arrested does not give him any right t'l be treated with
exceptional leniency for the second offence

Section 84 admits therefore that the punishments shall be aggregated.
It. only provides that the aggregate terms of imprisonment, unless it he im-
prisonment'for life, shall never exceed twenty years. The reason for such
limitation is that when offences are punishable with imprisonment for a limited
period, it would be contrary to the intent and purpose of tile law to award

unlimited imprisonment as a punishment foi' several such offences.
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It may be noticed that the application of section 84 would bo rather
hard on the offenders in case of sevoral distinct offences committed in execution
of the same criminal intent, if there,were no provisions for extenuating
circumstances. For instance an offender commits house breaking: when
trying to escape he strikes the owner of the house, causing him grievous bodily
harm. He may be prosecuted under two counts viz : 1. Robbery; 2. Coin*
I'iittipg grievous bodily harm. Under suction 328 he gets a minimum of 'even
years imprisonment for robbery. Under section 2<)4 he gets a minimum of 2
years imprisonment for committing gi evous bodily harm. It makes a total
minimum of 9 years imprisonment, which is rather high. But tile Court may

reduce it to 4 years and 6 months by application of section 70.

CHAPTER. VIII.
Recidivism.

Recidivism is also a case of concurrent offences.. But the expression
e Concurrent uilcilCCS" is USS! -U-y MW of offences in respect of which
no final judgment has been given. It refers to the case of offenders who are
prosecuted at the same time and before one and the same Court under
different counts.

On tile contrary, Recidivism is the case of a man who commits an
otlence after he has been convicted of a prior orfence, and the judgment
concerning such prior offence has become final.

It is admitted that the sentence and punishment, constitute a warning
to the offender; it follows that there is more criminal liability on the part of
the man who commits a subsequent offence- after be has been sentenced for a
prior one, than on the part of a man who commits a subsequent offence before
he has been prosecuted on account of the prior offence. Hence the rule that
in the second case, that is to say in case of concurrent offences, the 'maximum
punishment may not be over the aggregate term prescribed for each separate
offence, while in the case of recidivism, the punishment prescribed for the
subsequent offence may be increased. \

The writers on Criminal Law distinguish two kinds of recidivism, viz

. 1. General Recidivism, or the fact that an offender has already been
convicted for any other offence.

2. -Special Recidivism, or when the old and the subsequent offences

are similar.

&

b
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Special recidivism is considered the most dangerous form of recidivism
as it'undoubtedly denotes criminal instincts. ’

Section 85 provides for Genera] Recidivism. Sections 86 and S7 for
special recidivism. The Law provides in any case for a limit of time after
which there is no more recidivism. The limit is computed from the date of
the completion of the punishment awarded roi’ the prior offence, that is to ¥
from the time since which the offender has. been at liberty to commit new
offences. If the limit was reckoned from the day of the judgment or from the
day of the prior offence, it would sometimes have expired before the penalty
hail been entirely undergone. On the other hand, it would not be fair to
consider a llian as an old offender if say ten years after he has been released he
commits a new offence. Such a delay is some evidence to show that he has
no real criminal instincts and is not an-habitual offender. The sooner a man
oviee liuo <« »o» iFveuCw UlUL itktiuo miuaocu ItOiu oy MW \
criminal he must he considered:

Of course, the Court may grant extenuating circumstances in cases of

recidivism as woli as in any other case.

CHAPTER. IX.
Prescription.
/ oo fe

Prescription means a certain definite period of time after which the
right either to prosecute an offender or to execute ajudgment is precluded.

The prescription of the right of prosecution already exists in Siamese
Law. The Law Laksana Rah Fong provides that in case of petty thefts the
injured person shall bring his claim within 1 month or 3 months; in case of
assault, the Law Laksana Wiwat provides tiiat the injured person shall bring
his claim within 15 days. But there seems to be no limitation for the Crown
Prosecutor, who may prosecute at any time after the offence was committed.

The draft Code does not make any difference between tile prosecution
entered by a private person and the prosecution entered by the Crown
Prosecutor. Such is tile system in the modern Codes. The reason is that
whenever the limitation does not apply to the Cixiwn Prosecutor, a private

person may after a time limit has expired, evade the law by complaining to the

Crown Prosecutor instead of entering an action himself. Although the
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complaint was out of date, tile Crown Prosecutor would have the right to
prosecute by himself, and the limitation would be useless. Therefoie, the
draft provides for one and the same limitation applying to every person who is
|
entitled to prosecute.

As to the length of the delay, it runs from one year to 15 years,
according to the importance of the offouee, with the exception that the right to
prnse'-ute for compoundable offences is extinguished if the person entitled to
prosecute did not make his complaint within 3 months from the day where the
offence and the person who committed it became known to him.

Compoundable offences are offences which cannot be prosecuted except
on complaint IIf the injured party. In our draft, they include offences against
morals, adultery, wrongful deprivation of liberty, defamation, cheating and
fraud, criminal misappropriation, mischief and trespass. The idea is that in
such offences the injured person is more directly concerned than the public
order and public security, and that It such person linuM mil, V,d, to prceccuia,
the Public Prosecutor cannot initiate the prosecution. For the same reason
it is assumed whenever the injured person, knowing the offence and the person
of the offender, does not make any .move for a short time, that he has forgiven
the offence. Prescription for compoundable offences has therefore been fixed

at 3 months.

As regards the non compoundable offences, the reasons for admitting
prescription are the following

1) When no prosecution has been entered and no searches have been
made during along time, the prosecutor is presumed to have dropped the case
and abandoned the right of prosecution.

2) It becomes very dilHcult to prove a case after a long time has
elapsed ; the witnesses may not be found ; their evidence becomes doubtful
proper enquiries on the spot are impossible or useless. It would be generally
waste of time to bring such old cases before tile Courts.

m3) As arule of public policy, it is better not to take up cases which
everyone has forgotten about and which may be considered as having been

forgiven by lapse of time.

Of course, there may be cases ill which it seems necessary to have a

prosecution entered even aFter the prescribed period has elapsed. Section 02 ;

YN
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gives the prosecutor the liberty of interrupting the prescription by instituting
legal proceedings against the offender. A fresh period of prescription is then
to be computed from the day of the interruption. For instance a murder has
been committed on the 1st. October 110. The period of prescription is 15
years. On the 1st. October 125 the right of prosecution "''ill be extinguished
by prescription. But the Public Prosecutor may, before the 1st. October 125,
say on the 25 of.September, cause the Ci.urt to issue a warrant of arrest against
the offender. A fresh period of 15 years is then to be computed from the 25th.
September 125, that is to say that by taking such a very simple step the
Public Prosecutor maintains his right to prosecute up' to the 24th. September
140. The fresh period may be interrupted also in the same way, and so on.
The prescription of the right to execute apunishment cannot be justified
by any legal reason. The fact that a man absconds after judgment has been
irivmi hiiii. or cabA'OcS iL'Uiu jtti! tioéd not Vivtt ilini :uiv ritrhr. rn
punishment. However, such proscription is provided in man}' modern Codes.
It lias been enacted in order to compel the officials to be careful in the execution
of the judgments and in retaking the escaped prisoners. There is also an idea

thatit is rather hard o-,[m the convicted person to execute the sentence after

many years have elapsed since its reading. A penalty is considered partly as a
punishment for the harm done and partly as a warning to the offender not to
commit other offences. The effect as a warning does not exist any more when
the sentence has not bet'll executed for a long time.

The shortest period of prescription of execution of punishments- has
been fixed at 5 years. It is much longer than the shortest period of prescription
of prosecution, which extends to 3 months and 1year respectively, ill some cases.

The prescription of execution of punishment may be interrupted in the

Slime way as the.prescription !"the right of prosecution.

CHAPTER. X.

Claim for restitution and damages.

As we pointed out when dealing with the question of tine, the Siamese
law and practice- sometimes confuses tile penal-actiou with the action for
restitution and damages.

These actions are thoroughly distinguished by all modern codes.

J

The theory ill modern Codes is that an offence may entail two kinds of

consequences :
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1) Tlic offender commits a broach 'if the public peace, a breach of Law
for which he is liable to a definite punishment provided by the Penal Code.
This breach constitutes the offence. When there is no breach of the Penal
Law, there is no offence.  This breach is a danger to the public; it is an
outrage 011 the society ; and it must be prosecuted as such by tile public itself.
Such a prosecution |S an action on behalf of the public,, public action. Ab
the public at large is represented by the Government or the Crown, hence the
creation of Public Prosecutors whose duty it is.to prosecute any offenders on

\
behalf of the Public. Even in cases where the private persons, when injured,
have the right to enter the prosecution, they are considered as acting on behalf
of the public, in lieu of the Public Prosecutor. Il England where the right of
private prosecution is far more extended than in any other countries, such
prosecutions are styled “ Rex versus N.”

i) 11l the meantime, the offence may have caused injury kri a private
person. Such person lias the right to bring » pemouid action for making good
the injury by claiming either restitution of the property he has been unlawfully
deprived of, or adequate damages. Such action is a civil one ill the sense
that it does not concern the criminal action for the application of the penal
law. Any damages recovered accrue to the injured person only, and the
Government is not concerned with it. Roth actions are quite independent
of each other, and ill several systems of legislation, for instance in the German
one, they have to be brought before different Courts.

In the Siamese Courts, it happens very often that the injured person

brings both actions together, and claims at the same time for the application of
the Penal Law anil for damages. Both actions are then amalgamated. Besides,
there are cases like assault in Laksana Wiwat where the law itself confuses
both actions. The Laksana Wiwat provides that in cases of assault the injured
person may bring a claim for Mtine which is to divided between the Govern-
ment Fnd the Plaintiff’. such case}s, the claimant acts botli as a Public
d
Prosecutor and as.a private Plaintiff.

The. question as to how far private persons may be allowed to agt'as

Public Prosecutor by directly entering criminal charges in Court is one to be

examined with the Code of Criminal Procedure. Even the question of the

§‘\S
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distinction between the criminal action and the acfion for restitution and
damages is rather a question of procedure than a question of Penal Code. The
Commission however thought it necessary to. embody the distinction in the
Penal Code on account of the practice followed up to now in the Siamese

Courts. The Penal Code provides only for punishments inflicted as penalties

for the offences committed. It does not provide f.,r the damages which may he
due to the injured person. But such Code will supersede several Laws in
which damages and penalties are confused. If there were no provisions con-

cerning the Civil action, the injured persons might think either that the penalty
in the Code includes damages, for instance that part of the tine was to be paid
to them ; or they might believe that they were not allowed any civil remedy.
Chapter X of thle Code has been drawn up ill order to make the question clear.
It provides for civil actions as distinguished from criminal actions.

Av LI Lt civil iciucuV. liic uuiVivisoiua nctu  diyiilivii thft tile citi
system of providing a minutely described scale of damages according to the
nature of injury sustained and the rank of the parties was to be given up as
obsolete. The Law Laksana Wiwat, although it was originally compiled with
great care, and at the lime included almost all the different cases which could
happen is not now adapte'd to the needs of the country. On account of the fall
in the value of coin, the figures awarded as fines sometimes do not correspond
with the actual damage done.' On account of the economical development of
Siqm and the large improvements and modifications being made everywhere,

|
a large number of cases arise which do not come specifically under any of the
minutely described provisionsof the Law Laksana Wiwat, which fact some-
times compels the Courts to extend the construction of a section far beyond its
actual wording.

The system originated by Laksana Wiwat was abandoned for the
Penal action. The specific provisions of the Code, namely in sections dealing
with bodily harm,' leave the amount of the penalty to the discretion of the
Judge who is only bound by the figures of the minimum and maximum punish-
ments. For the civil action, the Commission were of opinion that the system
of Laksana Wiwat should be abandoned too. We do not think it possible for

the legislature to prescribe ill advance what is exactly the amount of damages
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to be allowed to the injured persons. The question depends upon the circum-
stances of each particular case. We therefore decided to provide only for a
general rule that the Court shall fix.the amount or damages according to the
injury actually suffered, which is the rule universally adopted ill modern Codes.,

There was another question which gave rise to a certain amount of
discussion among the members of the Commission.

As the criminal action and the civil action were distinguished, it was
suggested that they should be brought separately, the criminal action before a
Criminal Court and the civil action before a Civil Court. The idea ill so doing
was that tile accused might be hindered ill his criminal defence by the necessity

\

The majority of the commission adopted the view that the injured person

of defending the civil action.

should be at liberty either to bring his civil action together with the criminal
One before a Criminal Court, orto bring it separately before a Civil Court.

The reasons which lead us to that decision were :

1) That it was in accordance with the actual practice or the
Siamese Courts. .

2) That in accordance with the- organization of Justice ill Siam the
Muang aud Monthon Courts act as Criminal Courts as well as Civil Courts, 30
that the civil action if brought separately would be in fact tried and decided by
the same Judges as tile Criminal action ; that being so, it was considered
better to allow both actions to bo ontcred togetlior in a Criminal Court, and
have one trial for both actions instead of two separate actions dealing with one
set of facts.

Part Ill. SPECIFIC OFFENCES.

The division of Book Il. of the Code dealing with Specific Offences is
more according to the Japanese and Indian Penal Codes than to the French
system. In the French system, which is still followed in many countries,
offences are divider!, into two classes.

1) Offences against thé Public.

2) Offences against private individuals.

It does not appear that there really exist two such classes of offences.
All offence against a private person is liable to cause a breach of the peace s
wliich constitutes an offence (tgaiust tile Public. Oil the other hand, almost

all offences against the Public cause injury to private persons. A murder is a




breach of the Public pence. To put into circulation counterfeit coin, although it

aa 0 (fence against the Public, causes also damage to the person who received
counterfeit instead of genuine coin.  The distinction has therefore been
abandoned in many Codes as being purely arbitrary.

The division adopted in Book 11 is, of course, arbitrary too. Any
such division is arbitrary and subject to criticism, because there is no logical
classification of the acts of mankind. The classifications in the Codes are
principally intended to afford an easy way to "find out under which provision
an offence may come.  From this point of view, we think that the division of
Book IT into 9 Titles will prove to be clear and useful.

As to the special explanations concerning each separate offence, it would
be too long to put them in the present report. - They include fo* each section a
definition of the offence, a statement of comparative Criminal Law, a statement
of Siamese Law, and an argument about the advisibility of punishing the act
and the manner in which it should be punished.  Tin's would ainouufc to a full
report of the proceedings of the Commission. It would be more convenient to
have those specific explanations given verbally by the Legislative adviser when
the draft Code shall be revised. .

However, there are some points on which we thought, it better to call
the attention of the Ministry in this report. ~ They are the following

1) .offences against Religion. In the case of a Buddhist priest having

sexual intercourse with a woman, the members of the Commission could not
agree on the course to he taken. The Legislative adviser and M. Tilleke
urged that the actual practice of awarding up to 7 years imprisonment to the
priest and 3 years imprisonment to the woman be suppressed or at least
reduced.  The reason they set for was. that religious duties ought not to be
enforced by penal provisions.  The vow of celibacy exists in many religions in
Europe, but nowhere does a breach of such* vow constitute a criminal offence.
Another reason is that if abolition of extraterritorial rights is asked from
Foreign Powers, those powers will probably object to a provision by which a
priest of foreign nationality, if Buddhist, will be in a worse condition than a
priest of another religion.  This will be contrary to their idea that all tile
inhabitants of the country must be on the same footing, with regard to



the Government itself. Wo consider it extremely important, as it is one, of
the points which Foreign Powers may take as showing the standard of Siamese
Law as compared with modern codes.

r Vi

2) Secret Societies and Criminal Associations. The provisions of
tile draft Code have been calculated to meet the necessity of getting rid of
Chinese secret societies. They are mostly taken from the Secret Society act’
passed In 1898. — .- . V

3) Defamation. The sections 300 to 310 embody in shorter and
clearer statements the- provisions of the Libel act which came into force
in April 1899.

4) Criminal misappropriation. There are under this heading several
provisions by which certain acts are made indictable offences which may not be
considered - as offences under the actual Siamese Law. Embezzlement ia
jvnvuipfi for in these sections. The wording of the Code confirms the new
tonutawV’ of iiiTiooc Court? to » -0 A il
give to their decisions the written legal support they want.

5) Petty Offenses. The petty offences have been divided into four

. classes according to their respective importance. Each class is distinguished
by a different punishment. The lowest class is punishable with fine not
exceeding 12 Ticals. The highest class is punishable with line not exceeding
100 Ticals or. imprisonment noii exceeding one mouth cr both.

Petty offences differ from tile other offences in that they are punishable
even if done unintentionally. The idea is that the act itselr is punishable, being
a breach of regulations, irrespective of the intention of the offender, who may
have acted bona fide and without any intention of committing an offeuce. A3
a consequence it' is geneially admitted that an attempt of a petty offeuce is
not punishable, because |n case of attempt the punishable act Is not committed. —

- g3 pie
It is also admitted that there cannot be an accessor} to a petty offence; /partly. "

.
because an accessory does not- commit the punishable act and is not directly
responsible for it, partly because participation in so slight offences docs not.'jrr
involve sufficient criminal liability to justify » punishment. « SAI

Of course, the other provisions concerning offences’'in general arejsjpi;

applicable to petty offences. Accordingly, a petty offence is not punishaWesS;

in case of necessity, lawful command,
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