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Abstract

The purpose of this study was to explore and analyze the problems of enforcement
process under the Business Security Act B.E. 2558 (A.D. 2015), which is still unclear in certain areas.
This law is silent on several aspects that leads to arguments of implementation and interpretation

during the enforcement process.

This study has interviewed and collected information on the problems in relation to the
enforcement of security. The information contained hereunder is based on relevant laws, articles
and textbooks, which was analyzed and compared to the Uniform Commercial Code in the United

States, including concept of Floating Charge in the United Kingdom.

The results of this study showed that the secured creditor’s right of claim, the
enforcement of security process, the exercise of rights to judicial proceeding as well as the
amendment of a registered notice with the government authority have raised concerns on the
enforcement of security. The aforementioned issues have caused the delay of secured creditor

on receiving the security, which is inconsistent with the purpose of this law.

This study has proposed several amendments to the Business Security Act B.E. 2558 (A.D.
2015). In this regard, certain requirements for the security enforcement should be excluded for
the efficiency in exercising the secured creditor’s right. Specific enforcement process should be
prescribed without considering the interpretation of other laws. Moreover, additional rights to
make a claim to the court should be further provided to prevent the manipulation of assets. List
of documents relating to the business security matters, including the process for contacting the

government authority should be standard and more clear in terms of practice.

(Mr. Chanathip Limkhajorndech)
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23 Uniform Commercial Code Section 9-620. ACCEPTANCE OF COLLATERAL IN FULL OR PARTIAL SATISFACTION OF OBLIGATION;
COMPULSORY DISPOSITION OF COLLATERAL.

(a) [Conditions to acceptance in satisfaction.]
Except as otherwise provided in subsection (g), a secured party may accept collateral in full or partial satisfaction of
the obligation it secures only if:
(1) the debtor consents to the acceptance under subsection (c);
(2) the secured party does not receive, within the time set forth in subsection (d), a notification of objection to the
proposal authenticated by:
(A) a person to which the secured party was required to send a proposal under Section 9-621; or
(B) any other person, other than the debtor, holding an interest in the collateral subordinate to the security
interest that is the subject of the proposal,
(3) if the collateral is consumer goods, the collateral is not in the possession of the debtor when the debtor consents
to the acceptance; and
(4) subsection (e) does not require the secured party to dispose of the collateral or the debtor waives the
requirement pursuant to Section 9-624.
(b) [Purported acceptance ineffective.]
A purported or apparent acceptance of collateral under this section is ineffective unless:
(1) the secured party consents to the acceptance in an authenticated record or sends a proposal to the debtor; and
(2) the conditions of subsection (a) are met.
(c) [Debtor's consent.]
For purposes of this section:
(1) a debtor consents to an acceptance of collateral in partial satisfaction of the obligation it secures only if the
debtor agrees to the terms of the acceptance in a record authenticated after default; and
(2) a debtor consents to an acceptance of collateral in full satisfaction of the obligation it secures only if the debtor
agrees to the terms of the acceptance in a record authenticated after default or the secured party:
(A) sends to the debtor after default a proposal that is unconditional or subject only to a condition that collateral
not in the possession of the secured party be preserved or maintained;

(B) in the proposal, proposes to accept collateral in full satisfaction of the obligation it secures; and
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(O) does not receive a notification of objection authenticated by the debtor within 20 days after the proposal is
sent.
(d) [Effectiveness of notification.]
To be effective under subsection (a)(2), a notification of objection must be received by the secured party:
(1) in the case of a person to which the proposal was sent pursuant to Section 9-621, within 20 days after notification
was sent to that person; and
(2) in other cases:
(A) within 20 days after the last notification was sent pursuant to Section 9-621; or
(B) if a notification was not sent, before the debtor consents to the acceptance under subsection (c).
(e) [Mandatory disposition of consumer goods.]
A secured party that has taken possession of collateral shall dispose of the collateral pursuant to Section 9-610 within
the time specified in subsection (f) if:
(1) 60 percent of the cash price has been paid in the case of a purchase-money security interest in consumer goods;
or
(2) 60 percent of the principal amount of the obligation secured has been paid in the case of a non-purchase-money
security interest in consumer goods.
(f) [Compliance with mandatory disposition requirement.]
To comply with subsection (e), the secured party shall dispose of the collateral:
(1) within 90 days after taking possession; or
(2) within any longer period to which the debtor and all secondary obligors have agreed in an agreement to that effect
entered into and authenticated after default.
(g) [No partial satisfaction in consumer transaction.]

In a consumer transaction, a secured party may not accept collateral in partial satisfaction of the obligation it secures.
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5 gind arssal, “Madseiumenindnundnngruneaiv,” 15a1snMINegIaINiumInedy 28 (2553): 76 - 80.
% Uniform Commercial Code Section 9-609. SECURED PARTY’S RIGHT TO TAKE POSSESSION AFTER DEFAULT.
(a) [Possession; rendering equipment unusable; disposition on debtor's premises.]

After default, a secured party:
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(1) may take possession of the collateral; and

(2) without removal, may render equipment unusable and dispose of collateral on a debtor's premises under Section
9-610.

(b) udicial and nonjudicial process.]
A secured party may proceed under subsection (a):
(1) pursuant to judicial process; or
(2) without judicial process, if it proceeds without breach of the peace.
(0) [Assembly of collateral.]
If so agreed, and in any event after default, a secured party may require the debtor to assemble the collateral and

make it available to the secured party at a place to be designated by the secured party which is reasonably convenient to both

parties.

T gind arvsa, “madseiumenindnundnngrnneawiiv,” v 80.
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%9 Thomson West, Federal Supplement, 3d Series, p. 226.

50 Thomson West, Federal Supplement, 3d Series, p. 413.
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2 William James Gough, Company Charges (London: Butterwoths, 1978), p. 84.
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54 Ungal Jauseius, “Uanaadaluiifeunslimsnsaudundnusefunnstsend” 58E13NYUNEUNATEY 20 (2544): 80-96
% Insolvency Act 1986 Section 28
28 Extent of this Chapter.

(1) In this Chapter “company” means a company registered under the Companies Act 2006 in England and Wales or
Scotland.

(2) This Chapter does not apply to receivers appointed under Chapter 2 of this Part (Scotland).]
%6 LOUISE GULLIFER, The Reforms of the Enterprise Act 2002 and the Floating Charge as a Security Device (Hart Publishing, 2009).
page 19
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LA 9% Administrative Receiver 1§ &9 Administrative Receiver LﬁuﬁgﬂLLaLLazﬁﬂﬁUMéjﬂUﬁzﬁu

(Receiver) Usstnnuilandnihiirludnnisvsndaunanunvesgnuil® laeiwualily Enterprise Act

57 Section 35 of Insolvency Act 1986
35 Application to court for directions.

(1) A receiver or manager of the property of a company appointed under powers contained in an instrument, or the persons
by whom or on whose behalf a receiver or manager has been so appointed, may apply to the court for directions in relation to
any particular matter arising in connection with the performance of the functions of the receiver or manager.

(2) On such an application, the court may give such directions, or may make such order declaring the rights of persons
before the court or otherwise, as it thinks just.

%8 Insolvency Act 1986 Section 33
33 Time from which appointment is effective.

(1) The appointment of a person as a receiver or manager of a company’s property under powers contained in an
instrument—

(a) is of no effect unless it is accepted by that person before the end of the business day next following that on which
the instrument of appointment is received by him or on his behalf, and
(b) subject to this, is deemed to be made at the time at which the instrument of appointment is so received.

(2) This section applies to the appointment of two or more persons as joint receivers or managers of a company’s property

under powers contained in an instrument, subject to such modifications as may be prescribed by the rules.

%9 Section 29 (2) of Insolvency Act 1986
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29 (2) In this Chapter “administrative receiver” means—

(a) a receiver or manager of the whole (or substantially the whole) of a company’s property appointed by or on behalf
of the holders of any debentures of the company secured by a charge which, as created, was a floating charge, or by such a
charge and one or more other securities; or

(b) a person who would be such a receiver or manager but for the appointment of some other person as the receiver of
part of the company’s property.
0 Section 72A - 72G of Enterprise Act 2002
6! Insolvency Act 1986 Section 35
%2 Insolvency Act 1986 Section 37
37 Liability for contracts, etc.

(1) A receiver or manager appointed under powers contained in an instrument (other than an administrative receiver) is, to

the same extent as if he had been appointed by order of the court—

(a) personally liable on any contract entered into by him in the performance of his functions (except in so far as the
contract otherwise provides) and on any contract of employment adopted by him in the performance of those functions, and

(b) entitled in respect of that liability to indemnity out of the assets.
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(2) For the purposes of subsection (1)(a), the receiver or manager is not to be taken to have adopted a contract of
employment by reason of anything done or omitted to be done with 14 days after his appointment.
(3) Subsection (1) does not limit any right to indemnity which the receiver or manager would have apart from it, nor limit his
liability on contracts entered into without authority, nor confer any right to indemnity in respect of that liability.
(4) Where at any time the receiver or manager so appointed vacates office—
(a) his remuneration and any expenses properly incurred by him, and
(b) any indemnity to which he is entitled out of the assets of the company,shall be charged on and paid out of any
property of the company which is in his custody or under his control at that time in priority to any charge or other security held
by the person by or on whose behalf he was appointed.
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& wygudnyfAnanyseiunnegsia w.e. 2558 1ns1 40
0 Uniform Commercial Code Section 9-610. DISPOSITION OF COLLATERAL AFTER DEFAULT.
(a) [Disposition after default.]

After default, a secured party may sell, lease, license, or otherwise dispose of any or all of the collateral in its present

condition or following any commercially reasonable preparation or processing.
(b) [Commercially reasonable disposition.]

Every aspect of a disposition of collateral, including the method, manner, time, place, and other terms, must be
commercially reasonable. If commercially reasonable, a secured party may dispose of collateral by public or private
proceedings, by one or more contracts, as a unit or in parcels, and at any time and place and on any terms.

(c) [Purchase by secured party.]

A secured party may purchase collateral:

(1) at a public disposition; or

(2) at a private disposition only if the collateral is of a kind that is customarily sold on a recognized market or the subject of

widely distributed standard price quotations.
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Walinsudsnsdaianazdsdunanyseiu (Receiver) lngea dauawazdsdunanyseiu
(Receiver) agildunanuiimanivun * drudguanazisfunanuseiu (Receiver) udanalagidnil g
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L Insolvency Act 1986 Section 35

%2 Insolvency Act 1986 Section 37

% Insolvency Act 1986 Schedule 1

1 Power to take possession of, collect and get in the property of the company and, for that purpose, to take such proceedings
as may seem to him expedient.

2 Power to sell or otherwise dispose of the property of the company by public auction or private contract or, in Scotland, to
sell, [F1feu,] hire out or otherwise dispose of the property of the company by public roup or private bargain.

3 Power to raise or borrow money and grant security therefor over the property of the company.

4 Power to appoint a solicitor or accountant or other professionally qualified person to assist him in the performance of his
functions.

5 Power to bring or defend any action or other legal proceedings in the name and on behalf of the company.

6 Power to refer to arbitration any question affecting the company.
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7 Power to effect and maintain insurances in respect of the business and property of the company.

8 Power to use the company’s seal.

9 Power to do all acts and to execute in the name and on behalf of the company any deed, receipt or other document.

10 Power to draw, accept, make and endorse any bill of exchange or promissory note in the name and on behalf of the
company.

11 Power to appoint any agent to do any business which he is unable to do himself or which can more conveniently be done
by an agent and power to employ and dismiss employees.

12 Power to do all such things (including the carrying out of works) as may be necessary for the realisation of the property of
the company.

13 Power to make any payment which is necessary or incidental to the performance of his functions.

14 Power to carry on the business of the company.

15 Power to establish subsidiaries of the company.

16 Power to transfer to subsidiaries of the company the whole or any part of the business and property of the company.

17 Power to grant or accept a surrender of a lease or tenancy of any of the property of the company, and to take a lease or
tenancy of any property required or convenient for the business of the company.

18 Power to make any arrangement or compromise on behalf of the company.

19 Power to call up any uncalled capital of the company.

20 Power to rank and claim in the bankruptcy, insolvency, sequestration or liquidation of any person indebted to the company
and to receive dividends, and to accede to trust deeds for the creditors of any such person.

21 Power to present or defend a petition for the winding up of the company.

22 Power to change the situation of the company’s registered office.

23 Power to do all other things incidental to the exercise of the foregoing powers.
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118 Uniform Commercial Code Section 9-619. TRANSFER OF RECORD OR LEGAL TITLE.

(a) ["Transfer statement."]
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(1) vaufutenansnislou

2) wAluiuRutuAniawanan1stouluiud way

In this section, "transfer statement" means a record authenticated by a secured party stating:
(1) that the debtor has defaulted in connection with an obligation secured by specified collateral;
(2) that the secured party has exercised its post-default remedies with respect to the collateral,
(3) that, by reason of the exercise, a transferee has acquired the rights of the debtor in the collateral; and
(4) the name and mailing address of the secured party, debtor, and transferee.
(b) [Effect of transfer statement.]
A transfer statement entitles the transferee to the transfer of record of all rights of the debtor in the collateral
specified in the statement in any official filing, recording, registration, or certificate-of-title system covering the
collateral. If a transfer statement is presented with the applicable fee and request form to the official or office
responsible for maintaining the system, the official or office shall:
(1) accept the transfer statement;
(2) promptly amend its records to reflect the transfer; and
(3) if applicable, issue a new appropriate certificate of title in the name of the transferee.
() [Transfer not a disposition; no relief of secured party's duties.]
A transfer of the record or legal title to collateral to a secured party under subsection (b) or otherwise is not of itself a

disposition of collateral under this article and does not of itself relieve the secured party of its duties under this article.
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119 |nsolvency Act 1986 Section 39
39 Notification that receiver or manager appointed.
(1) Where a receiver or manager of the property of a company has been appointed—
(a) every invoice, order for goods or services, business letter or order form (whether in hard copy, electronic or any other
form) issued by or on behalf of the company or the receiver or manager or the liquidator of the company; and
(b) all the company's websites,must contain a statement that a receiver or manager has been appointed.]
(2) If default is made in complying with this section, the company and any of the following persons, who knowingly and
wilfully authorises or permits the default, namely, any officer of the company, any liquidator of the company and any receiver

or manager, is liable to a fine.
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