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WATTANA THEPVUTHISATHAPORN : CONCEPTS AND TECHNIQUES FOR THE
DETERMINATION OF FAIRNESS UNDER THE UNFAIR CONTRACT TERMS ACT
B.E. 2540 THESIS ADVISOR : ASST. PROF. CHANTICH SOTTHIBANDHU, Ph.D.
THESIS COADVISOR : ASST. PROF. PINAI NANAKORN, Ph.D. 311 pp. ISBN 974-
17-1972-8.

The Unfair Contract Terms Act, B.E. 2540 (1997) contains provisions setting out a guideline to
be employed by the Courts in determining unfair contract terms. But, such statutorily provided guideline
is far from clear. This thesis is, therefore, aimed at exploring concepts and judicial techniques to be used
for determining which contract terms can be regarded as unfair under the said Act. For these purposes,
parallel laws of the United Kingdom, the European Union, United States, Germany and France are
compared and contrasted. The study is based upon the documentary research method and, in this
connection, relevant textbooks, commentaries and legal articles are examined.

The study reveals that the law on unfair contract terms, on analysis, classifies substantively
unfair contract terms into 2 types: firstly, absolutely unfair contract terms, which must be declared void
outright by the Court, and, secondly, non-absolutely unfair contract terms. A contract term in the second
class remains effective but the Court will have to consider its procedural fairness and, if no unfairness in
its procedure is found, will declare it enforceable. This thesis makes the following recommendations.

1. The Act should make a clear distinction between a contract terms which is absolutely unfair
in substance and a contract term the substance of which is not absolutely unfair.

2. There should be amended section 10 of the Unfair Contract Terms Act, B.E. 2540 to the
effect that the ‘determination’ and ‘reduction of enforceability’ of unfair contract terms are separated.

3. The ‘substantive-procedural unfairness’ framework should be introduced and adopted to
enable the determination as to which contract term is unfair.

4. There should be provisions setting out special procedural law for applicability to disputes in

connection with unfair contract terms.
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Maxwell, 1982), pp.1-2.
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256.
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“* Catherine Elliott and Frances Quinn, Contract Law, pp.110-111.
“'[1954]1 1 Q.B. 247.

* Guenter Treitel, The Law of Contract, p.202.

** Catherine Elliott and Frances Quinn, Contract Law, p.111.
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* Robert Upex, Davies of Contract, p.81.

“ Kim Lewison, The Interpretation of Contracts (London: Sweet & Maxwell, 1989),

p.259.
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193411 K.B. 17.

“ Robert Upex, Davies of Contract, p.82.

“[1924] A.C. 43.
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Contracts, p.259.
' 11910] 2 K.B. 1003.

*2 Kim Lewison, The Interpretation of Contracts, p.259.

* Guenter Treitel, The Law of Contract, p.202.

*[1983] 1 W.L.R. 964; 127 S.J. 508; [1983] 1 All E.R. 101; (1983) 80 L.S. Gaz 2516,
H.L; (1981) S.L.T. 377.
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