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##4386126034 : MAJOR LAWS

KEY WORD : REPURCHASE TRANSACTION / REPURCHASE AGREEMENT
WANNARAT JANSANGTONG : LEGAL PROBLEMS CONCERNING REPURCHASE TRANSACTION.
THESIS ADVISOR : ASST. PROF. CHAYANTI GREIGARN, THESIS COADVISOR : SURASAK VAJASIT;
166 pp. ISBN 974-17-4706-3.

Repurchase transaction is one of the methods of short-term financial liquidity management. This method
applies the mechanism of securities purchase and sale to turn the transaction into that of a secured short-term loan
nature. In addition, this method produces short-term financing which has low financial cost for securities seller who
wants a short-term cash flow and produces short-term investment which has low risk for securities buyer who wants to
manage excess cash for maximum benefit. Under this transaction, the seller agrees to sell securities to the buyer and the
buyer agrees to buy securities from the seller. On the repurchase date, the seller agrees to repurchase securities from the
buyer and the buyer agrees to sell such securities to the seller. Therefore, repurchase transaction develops a new source
of funding in the financial market beyond the inter-bank loan, the inter-finance loan and bond purchase and sale in the
Bank of Thailand repurchase market which adds efficiency to and reduces restriction of the traditional source of funding.

The study reveals that there are legal problems concerning TBMA/ISMA Global Master Repurchase
Agreement : TBMA/ISMA GMRA (2000 VERSION) which is widely used in the United States of America and Europe
and adopted for repurchase transactions under the Thai law. All these legal problems pose an obstacle to the status of
the parties to the Agreement and related persons. The study deals with 4 legal issues as follows: (1) problems regarding
the form of the Agreement; (2) problems regarding securities transfer in a repurchase transaction and legal effects of
the transfer cancellation, fraud and preferential treatment of creditors according to the Civil and Commercial Code
(CCC) and the Bankruptcy Act B.E. 2483 (1940); (3) problems regarding margin transfer and legal effects of the
transfer cancellation, fraud and preferential treatment of creditors according to the CCC and the Bankruptcy Act B.E.
2483 (1940); and (4) problems regarding securities valuation in case of a breach of agreement and legal effects of
a set-off according to the CCC and the Bankruptcy Act B.E. 2483 (1940).

In this connection, the author presents results of the analysis of the above-mentioned legal problems as follows:

1. A repurchase transaction has the characteristics of being a movable property purchase and sale agreement
pursuant to Section 453 and Section 456, paragraph 3, of the CCC. However, repurchase transaction does not has the
characteristics of being a sale with the right of redemption agreement pursuant to Section 491 and a secured loan
agreement pursuant to Section 650, Section 653 and Section 747 of the CCC. Consideration that repurchase transaction
has the characteristics of being a movable property purchase and sale agreement conforms with the intention of the
parties thereto and the ordinary usage of repurchase transaction agreements pursuant to Section 368 of the CCC.

2. A securities transfer as at the purchase date where the purchase price is lower than the market price of
securities has the characteristics of being a traditional trade practice of a repurchase transaction. Therefore, this is
unlikely to be construed as a fraudulent act against creditors pursuant to Section 237 of the CCC, Section 90/40,
Section 113 and Section 114 of the Bankruptcy Act B.E. 2483, and preferential treatment of creditors pursuant to
Section 90/41 and Section 115 of the Bankruptcy Act B.E. 2483.

3. A margin transfer is subject to the risk of potentially being characterized as a fraudulent act against creditors
pursuant to Section 237 of the CCC, Section 90/40, Section 113 and Section 114 of the Bankruptcy Act B.E. 2483, and
preferential treatment of creditors pursuant to Section 90/41 and Section 115 of the Bankruptcy Act B.E. 2483.

4. A securities valuation in the case of a breach of agreement is a method of calculating the amount of debt which
will enable the debt that has reached its maturity in the case of a breach of agreement, namely repurchase price and
value of securities, to be set-off against each other pursuant to Section 341 of the CCC, and Section 90/33 and Section
102 of the Bankruptcy Act B.E. 2483. In addition, securities valuation in the case of a breach of agreement which
is done after the court has issued a receivership order or rehabilitation order, is unlikely to be construed as right of
claim which the creditor acquires after the court has issued a receivership order or rehabilitation order. Therefore,
this obligation can be set off pursuant to Section 90/33 and Section 102 of the Bankruptcy Act B.E. 2483.
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2000 VERSION
TBMA/ISMA
GLOBAL MASTER REPURCHASE AGREEMENT

Dated as of

Between:

("Party A")

and

("Party B")

1. - Applicability

{a) From time to time the parties hereto may enter into transactions in which one party,
- acting through a Designated Office, ("Seller") agrees to sell to the other, acting
through a Designated Office, ("Buyer"} securities and financial instruments
("Securities™) (subject to paragraph 1(c), other than equities and Net Paying
Securities) against the payment of the purchase price by Buyer to Selier, with a
simultaneous agreement by Buyer to sell 1o Seller Securities equivalent to such
Securities at a date certain or on demand against the payment of the repurchase price

by Seller to Buyer. ' '

~ (b Each such transaction (which may be a repurchase transaction ("Repurchase
Y Transaction") or a buy and sell back transaction ("Buy/Sell Back Transaction")) shall
be referred to herein as a "Transaction" and shall be governed by this Agreement,.
including any supplemental terms or conditions contained in Annex | hereto, unless
otherwise agreed in writing.

October 2000
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If this Agreement may be applied to -

(i)

(i)

Buy/Sell Back Transactions, this shall be specified in Annex | hereto, and the

- provisions of the Buy/Sell Back Annex shall apply to such Buy/Sell Back

Transactions; ‘/

Net Paying Securities, this shall be specified in Annex | hereto and the

128

provisions of Annex i, paragraph 1(b) shall apply to Transactions involving Net

Paying Securities.

If Transactions are to be effected under this Agreement by either party as an agent,
this shall be specified in Annex | hereto, and the provisions of the Agency Annex shall
apply to such Agency Transactions.

Definitions

"Act of Insolvency” shall occur with respect to any party hereto upon -

(iv)

{v)

(vi)-

its making a general assignment for the benefit of entering into a
reorganisation, arrangement, or composition with creditors; or

its admitting in writing that it is unable fo pay its debts as they become due; or

its seeking, consenting to or acquiescing in the appointment of any trustee,
administrator, receiver or liquidator or analogous officer of it or any material

part of its property; or

the presentation or filing of a petition in respect of it (other than by the
counterparty to this Agreement in respect of any obligation under this
Agreement) in any court or before any agency alleging or for the bankruptcy,
winding-up or insolvency of such party (or any analogous proceeding) or
seeking any reorganisation, arrangement, composition, re-adjustment,
administration, liquidation, dissolution or similar relief under any present or
future statute, law or regulation, such petition (except in the case of a petition
for winding-up or any analogous proceeding, in respect of which no such 30
day pericd shall apply) not havmg been stayed or dismissed Withln 30 days of
its filing; or -

the_ appointment of a receiver, administrator, liquidator or trustee or analogous
officer of such party or over all or any material part of such party's property; or

the convening of any _meetihg of its creditors for the purposes of considering a
voluntary arrangement as referred to in section 3 of the Insolvency Act 1986
(or any analogous proceeding),; '

"Agency Transaction”, the meaning specified in paragraph 1 of the Agency Annex;

"Appropriate Market", the meaning specified in paragraph 10;

October 2000
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- (d)
(e)

f
(9)

(h)
@

(k)
)

(m)

(n).
(o)

{r}

"Base Currency", the currency indicated in Annex | hereto,

"Business Day" -

0 in relation to the settlement of any Transaction which is to be settled through
Clearstream or Euroclear, a day on which Clearstream or, as the case may
be, Euroclear is open to settie business in the currency in which the Purchase
Price and the Repurchase Price are denominated; '

(i) in relation to the settlement of any Transaction which is to be settied through
a setflement system other than Clearstream or Euroclear, a day on which that
settlement system is open to settle such Transaction; :

(i) in relation to any delivery of Securities not falling within (i) or (ii) above, a day
on which banks are open for business in the place where delivery of the
relevant Securities is {o be effected; and

{iv) in relation to any obligation to make a payment not falling within (i) or (i)
above, a day other than a Saturday or a Sunday on which banks are open for
business in the principal financial centre of the country of which the currency
in which the payment is denominated is the official currency and, if different,
in the place where any account designated by the parties for the making or
receipt of the payment is situated (or, in the case of a payment in euro, a day
on which TARGET operates);

"Cash Margin", a cash sum paid to Buyer or Seller in accordance with paragraph 4;

"Clearstream"”, Clearstream Banking, société anonyme, (previously Cedelbank) or any
successor thereto; ' '

"Confirmation”, the meaning specified in paragraph 3(b);
"Contractual Curr_ehcy", the meaning specified in paragraph 7{(a);
"Defauiting Party", the meaning specified in paragraph 1ﬁ;
"Default Market Value", the meaning specified in parégraph 10;

"Default Notice", a written notice served by the non-Defaulting Party on the Defaulting
Party under paragraph 10 stating that an event shall be treated as an Event of Default
for the purposes of this Agreement;

"Default Valuation Notice", the meaning specified in paragraph 10;
"Default Valuation Time®, the meaning specified in paragraph 10;
"Deliverable Securities”, the meaning specified in paragraph 10;

"Designat'ed Office", with respect to a party, a branch or office of that party which is

October 2000
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specified as such in Annex | hereto or such other branch or office as may be agreed
to by the parties; '

"Distributions”, the meaning specified in sub-paragraph (w) below;

"Equivalent Margin Securities”, Securities equivalent to Securities previously
transferred as Margin Secuirities;

"Equivalent Securities", with respect {o a Transaction, Securities equivalent o
Purchased "Securities under that Transaction. If and to the extent that such
Purchased Securities have been redeemed, the expression shall mean a sum of
money equivalent to the proceeds of the redemption;

Securities are "equivalent to" other Securities for the purposes of this. Agreement if
they are: (i) of the same issuer; (ii) part of the same issue; and (iii) of an identical type,
nominal value, description and (except where otherwise stated) amount as those
other Securities, provided that -

(A) Securities will be equivalent fo other Securities notwithstanding that those
Securities have been redenominated into euro or that the nominal value of those
Securities has changed in connection with such redenomination; and

(8) where Securities have been converted, subdivided or consolidated or have
become the subject of a takeover or the holders of Securities have become
entitled to receive or acquire other Securities or other property or the Securities
have become subject to any similar event, the expression "equivalent to" shall
mean Securities equivalent to {as defined in the provisions of this definition
preceding the proviso) the original Securities together with or replaced by a sum
of money or Securities or other property equivalent to (as so defined) that
receivable by holders of such original Securities resulting from such event;

"Euroclear®, Morgan Guaranty Trust Company of New York, Brussels office, as
operator of the Euroclear System or any successor thereto;

"Event of Default", the meaning specified in paragraph 10;

"Income", with respect to any Security at any time, all interest, dividends or other
distributions thereon, but excluding distributions which are a payment or repayment of
principal in respect of the relevant securities ("Distributions");

"Income Payment Date”, with respect to any Securities, the date on which income is
paid in respect of such Securities or, in the case of registered Securities, the date by

~ reference to which particular registered holders are identified as being entitled to

payment of income;

“"LIBOR", in relation to any sum in any currency, the one month London Inter Bank
Offered Rate in respect of that currency as quoted on page 3750 on the Bridge.
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Telerate Service (or such other page as may replace page 3750 on that service} as of
11:00 a.m., London time, on the date on which it is to be determined;

"Margin Ratlo" with respect to a Transaction,. the Market Value of the Purchased
Securities at the time when the Transaction was entered into divided by the Purchase
Price (and so that, where a Transaction relates to Securities of different descriptions
and the Purchase Price is apportioned by the parties among Purchased Securities of
each such description, a separate Margin Ratio shall apply in respect of Securities of
each such description), or such other proport:on as the parties may agree with respect
to that Transaction;

"Margin Securities", in relation to a Margin Transfer, Securities reasonably acceptabie

to the party calling for such Margin Transfer;

"Margin Transfer", any, or any combination of, the payment or repayment of Cash
Margin and the transfer of Margin Securities or Equivalent Margin Securities; '

"Market Value", with respect to any Securities as of any time on any date, the price for
such Securities at such time on such date obtained from a generally recognised
source agreed to by the parties (and where different prices are obtained for different
delivery dates, the price so obtainable for the eariiest available such delivery date)
(provided that the price of Securities that are suspended shall {for the purposes of
paragraph 4} be nil unless the parties otherwise agree and (for all other purposes)
shall be the price of those Securities as of close of business on the dealing day in the

" relevant market last preceding the date of suspension) plus the aggregate amount of

Income which, as of such date, has accrued but not yet been paid in respect of the
Securities to the extent nof included in such price as of such date, and for these
purposes any sum in a currency other than the Contractual Currency for the
Transaction in question shall be converted into such Contractual Currency at the Spot
Rate prevailing at the relevant time;

"Net Exposure",v the meaning speciﬁed in paragraph 4(c});

the "Net Margin" provided to a party at any time, the excess (if any) at that time of (i)
the sum of the amount of Cash Margin paid to that party (including accrued interest on
such Cash Margin which has not been paid to the other party) and the Market Value
of Margin Securities transferred to that party under paragraph 4(a) (excluding any
Cash Margin which has been repaid to the other party and any Margin Securities in

respect of which Equivalent Margin Securities have been transferred to the other

party) over (i) the sum of the amount of Cash Margin paid to the other party (including
accrued interest on such Cash Margin which has not been paid by the other party)
and the Market Value of Margin Securifies transferred to the other party under
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paragraph 4(a) (excluding any Cash Margin which has been repaid by the other party

and any Margin Securities in respect of which Equivalent Margin Securities have been
transferred by the other party) and for this purpose any .amounts not denominated in
the Base Currency shall be converted into the Base Currency at the Spot Rate
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prevailing at the relevant time;

"Net Paying Securities", Securities which are of a kind such that, were they to be the
subject of a Transaction to which paragraph 5 applies, any payment made by Buyer
under paragraph 5 would be one in respect of which either Buyer would or might be
required to make a withholding or deduction for or on account of taxes or duties or
Selier might be required-to make or account for a payment for or on account of taxes
or duties {in each case cther than tax on overall net income) by reference fo such
payment; '

"Net Value", the meaning specified in paragraph 10;
"New Purchased Securities”, the meaning specified in paragraph 8(a);

"Price Differential”, with respect to any Transaction as of any date, the aggregate
amount obtained by daily application of the Pricing Rate for such Transaction fo the
Purchase Price for such Transaction {on a 360 day basis or 365 day basis in
accordance with the applicable ISMA convention, unless otherwise agreed between

the parties for the Transaction), for the actual number of days during the period
commencing on {and including) the Purchase Date for such Transaction and ending

- on (but excluding) the date of caiculation or, if earlier, the Repurchase Daie;

(i

"Pricing Rate”, with respect ic any Transaction, the per annum percentage rate for .
calculation of the Price Differential agreed to by Buyer and Seller in relation to that

Transaction;

(kf()
(1
(mm)
(nn)
(00)
(PP)

{qq)

"Purchase Date", with respect to any Transaction, the date on which Purchased
Securities are to be sold by Seller to Buyer in relation to that Transaction;

"Purchase Price", on the Purchase Date, the price at which Purchaséd Securities are
sold or are to be soid by Seiler to Buyer;

"Purchased Securities”, with respect to any Transaction, the Securities sold or to be
sold by Seller to Buyer under that Transaction, and any New Purchased Securities
transferred by Seller {o Buyer under paragraph 8 in respect of that Transaction; '

"Receivabie Securities”, the meaning specified in paragraph 10;

"Repurchase Date", with respect to any Transaction, the date on which.Buyer is to sell |
Equivalent Securities to Seller in relation to that Transaction;

"Répurchase Price", with respect to any Transaction and as of any date, the sum of
the Purchase Price and the Price Differential as of such date; ' :

"Special Default Notice", the meaning specified in paragraph 14;

. October 2000
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(a)

(b

"Spot Rate", where an amount in one currency is to be converted into a second
currency on any date, unless the parties otherwise agree, the spot rate of exchange
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quoted by Barclays Bank PLC in the London inter-bank market for the sale by it of

such second currency against a purchaSe by it of such first currency;

"TARGET", the Trans-Eurbpeah Automated Real-time Gross Set_t!emenf Express

Transfer System;

“Term", with respect to any Transaction, the interval of time commencing with the
Purchase Date and ending with the Repurchase Date;

"Termination”, with respect to any Transaction, refers {o the requirement with respect
to such Transaction for Buyer to sell Equivalent Securities against payment by Seller
of the Repurchase Price in accordance with paragraph 3(f), and reference to a
Transaction having a “fixed term" or being "terminable upon demand" shall be
construed accordingly;

“Transaction Costs", the meaning specified in paragraph 10;

“Transacﬁon Exposure”, with respect to any Transaction at any time during the pericd ,

from the Purchase Date io the Repurchase Date (or, if later, the date on which
Equivalent Securities are delivered to Seller or the Transaction is terminated under
paragraph 10(g) or 10(h)), the difference between (i) the Repurchase Price at such
time multiplied by the applicable Margin Ratio (or, where the Transaction relates to
Securities of more than one description tc which different Margin Ratios apply, the
amount produced by multiplying the Repurchase Price atiributable to Equivalent
Securities of each such description by the applicable Margin Ratio and aggregating -
the resulting amounts, the Repurchase Price being for this purpose attributed to
Equivalent Securities of each such description in the same proportions as those in
which the Purchase Price was apportioned among the Purchased Securities) and (ii)
the Market Value of Equivalent Securities at such time. If (i) is greater than (i), Buyer
has a Transaction Exposure for that Transaction equal to that excess. If (it) is greater
than (i), Seller has a Transaction Exposure for that Transaction equal fo that excess;
and :

~except in paragraphs 14(b)(i) and 18, references in this Agreement io "written”

communications - and communications "in writing" include communications made

through any electronic system agreed between the parties which is capable of

reproducing such communication in hard copy form.

' Initiation; Confirmation; Termination

A Transaction may be entered into orally or in writing at the initiation of either Buyer or
Seller. ' ' :

Upon agreeing to enter into a Transaction hereunder Buyer or Seller (or both), as

shall have been agreed, shall promptly deliver to the other party written confirmation -
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" of such Transaction (a "Confirmation").

The Confirmation shall describe the Purchased Securities (including CUSIP or I1SiN or
other identifying number or numbers, if any), identify Buyer a}nd Seiller and set forth -

i the Purchase Date;
(i) the Purchase Price;

{iif) ' the Repurchase Date, unless the Transaction is to be terminable on demand
{in which case the Confirmation shall state that it is terminable on demand);

(iv) the Pricing Rate applicable to the Transaction;

(v} in respect of each party the details of the bank account[s] to which payments
to be made hereunder are to be credited;

(vi) where the Buy/Sell Back Annex applies, whether the Transaction is a
Repurchase Transaction or a Buy/Sell Back Transaction; :

{vil) where the Agency Annex applies, whether the Transaction is an Agency
. Transaction and, if so, the identity of the party which is acting as agent and
the name, code or identifier of the Principal; and

(viii)  any additional terms or conditions of the Transaction;

and may be in the form of Annex Il hereto or may be in any other form to which the
parties agree.

The Confirmation relating to a Transaction shall, together with this Agreement,
constitute prima facie evidence of the terms agreed between Buyer and Selier for that
Transaction, unless objection is made with respect to the Confirmation promptly after
receipt thereof. in the event of any conflict between the terms of such Confirmation
and this Agreement, the Confirmation shall prevail in respect of that Transaction and
those terms only. '

On the Purchase Date for a Transactien, Seller shall transfer the Purchased
Securities to Buyer or its agent against the payment of the Purchase Price by Buyer,

-Termination of a Transaction will be effected, in the case of on demand Transactions,

on the date. specified for Termination in such demand, and, in the case of fixed term
Transactions, on the date fixed for Termination. '

In the case of on demand Transactions, demand for Termination shall be made by
Buyer or Seller, by telephone or otherwise, and shall provide for Termination to occur
after not less than the minimum pericd as is customarily required for the settlement or
delivery of money or Equivalent Securities of the relevant kind.

On the Repurchase Date, Buyer shall transfer to Seller or its agent Equwalent

October 2000

134



il

THE | | |
At
ATl v ISMA

i

(a)

(b)
(©

()

-Securities against the payment of the Repurchase Price by Seller (less any amount

then payable and unpaid by Buvyer to Seller pursuant to paragraph 5).

Margin Maintenance

If at any time either party has a Net Exposure in respect of the other party it may by
notice to the other party require the other party o make a Margin Transfer to it of an
aggregate amount or value at least equal to that Net Exposure,

A notice under é.ub-paragraph (a) above may be given orally or in writing.

For the purposes of this Agreement a party has a Net Exposure in respect of the other

party if the aggregate of all the first party’s Transaction Exposures plus any amount’
payable to the first party under paragraph 5 but unpaid less the amount of any Net
Margin provided to the first party exceeds the aggregate of all the other party's-

Transaction Exposures plus any amount payable to the other party under paragraph 5

but unpaid less the amount of any Net Margin provided to the other party; and the

amount of the Net Exposure is the amount of the excess. For this purpose any

-amounts not denominated in the Base Currency shall be converted into the Base

Currency at the Spot Rate prevailing at the relevant time.

‘To the extent that a parly calling for a Margin Transfer has previously paid Cash

Margin which has not been repaid or delivered Margin Securities in respect of which
Equivalent Margin Securities have not been delivered to it, that party shall be entitled

to require that such Margin Transfer be satisfied first by the repayment of such Cash-

"Margin or the delivery of Equivalent Margin Securities but, subject to this, the

(e)

®

‘composition of a Margin Transfer shall be at the option of the party making such

Margin Transfer.

Any Cash Margin transferred shall be in the Base Currency or such other currency as
the parties may agree.

A payment of Cash Margin shall give _ﬁsé to a debt owing from the party receiving

“such payment to the party making such payment. Such debt shall bear interest at

such rate, payable at such times, as may be specified in Annex | hereto in respect of

the relevant currency or otherwise agreed between the partles and shai? be repayable

_' subject to the terms of this Agreement.

(@

Where Selier or Buyer becomes obliged under sub-paragraph (a) above toc make a
Margin Transfer, it shail transfer Cash Margin or Margin Securities or Equivalent
Margin Securities within the minimum period specified in Annex | hereto or, if no
period is there specified, such minimum period as is customarily required for the

- settlement or delivery of money, Margm Securities or Equivalent Margin Securities of

(h)

the relevant kind.

The parties may agree that, with respect fo any Transaction, the provisions of sub-
paragraphs (a) ta(g) above shall not apply but instead that margin may be provided
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The parties may agree that any Net Exposure which may arise shall be eliminated not
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‘ separately in respect of that Transaction in which case -

that Transaction shall not be taken into account when Calrculating whether

either party has a Net Exposure;

margih shall be brov_jded in respect of that Transaction in such manner as the

~ parties may agree; and

margin provided in respect of that Transaction shall not be taken into account -
.for the purposes of sub-paragraphs (a) to (g) above.

by Margin Transfers under the preceding provisions of this paragraph but by the
repricing of Transactions under sub-paragraph (j) below, the adjustment of
Transactions under sub-paragraph (k) below or a combination of both these methods.

Where the parties agree that a Transaction is to be repriced under this sub-paragraph,

such repricing shall be effected as foliows -

M

(i)

(i)

{vii)

the Repurchase Date under the relevant Transaction (the ' "Original
Transaction") shall be deemed to occur on the date on which the repricing is
to be effected (the "Repricing Date"); :

the parties shall be deemed to have entered inio a new Transaction (the
"Repriced Transaction”) on the terms set out in (iif) to (vi) below;

the Purchased Securities under the Repriced Transaction shall be Securities
equivalent to the Purchased Securities under the Original Transaction;

the Purchase Date under the Repriced Transaction shall be the Repricing
Date;

the Purchase Price under the Repriced Transaction shall be such amount as
shall, when muiltiplied by the Margin Ratio applicable to the Original
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Transaction, be equa! to the Market Value of such Secuntlea on the Repricing -

Date;

the Repurchase Date, the Pricing Rate, the Margin Ratio and, subject as

aforesaid, the other terms of the Repriced Transaction shall be identical to

those of the Originai Transaction;

the obligations of the parties with respect to the delivery of the Purchased |

Securities and the payment of the Purchase Price under the Repriced
Transaction shall be set off against their obligations with respeét to the
delivery of Equivalent Securities and payment of the Repurchase Price under
the Original Transaction and accordingly only a net cash sum shall be paid by
one party to the other. Such net cash sum shall be paid within the period
specified inSub«paragraph (g) above.
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The adjustment of a Transaction (the "Original Transaction") under this sub-paragraph
shall be effected by the parties agreeing that on the date on which the adjustment is to
be made (the "Adjustment Date") the Original Transaction shall be terminated and
they shall enter into a new Transaction (the “Replacement Transactton "} in
accordance with the following provisions -

()

(i)

- the Original Transaction shall be terminated on the Adjustment Date on such

terms as the parties shall agree on or before the Adjustment Date;

- the Purchased Securities under the Replacement Transaction shall be such
. Securities as the parties shall agree on or before the Adjustment Date (being

Securities the aggregate Market Value of which at the Adjustment Date is
substantially equal to the Repurchase Price under the Original Transaction at
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the Adjustment Date multiplied by the Margin Ratic applicable to the Original

Transaction);

.ihe Purchase Date under the Replacement Transaction shall be the

Adjustment Date;

the other terms bf the Replacement Transaction shall be such as the parties
shail agree on or before the Adjustment Date; and

the obligations of the parties with respect to payment and delivery of

~ Securities on the Adjustment Date under the Original Transaction and the

Replacement Transaction shall be settied in accordance with paragraph 6
within the minimum period specified in sub-paragraph {g) above.

Income Payments

Unless otherwise agreed -

(i)

(i)

where the Term of a particular Transaction extends over an Income Payment
Date in respect of any Securities subject to that Transaction, Buyer shall on
the date such Income is paid by the issuer {ransfer to or credit to the account
of Seller an amount eq.:al to (and in the same currency as) the amount paid
by the issuer;

where Margin Securities are transferred from one party ("the first party”) to the
other party ("the second party") and an income Payment Date in respect of
such Securities occurs before Equivalent Margin Securities are transferred by
the second party to the first party, the second party shall on the date such
Income is paid by the issuer transfer to or credit to the account of the first
party an amount equa! to (and in the same currency as) the amount paid by
the issuer;

and. for the avo:dance of doubt references in this paragraph to the amount of any

Income paid by the issuer of any Securities shall be to an amount paid without any
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withholding ‘or deduction for or on account of taxes or duties notwithstanding that a
payment of such Income made in certain circumstances may be subject to such a
withholding or deduction. '

6. Payment and Transfer

(@)  Unless otherwise agreed, all money paid hereunder shall be in immediately available
freely convertible funds of the relevant currency. All Securities to be transferred
hereunder (i) shall be in suitable form for transfer and shall be accompanied by duly

" executed instruments of transfer or assignment in blank (where required for transfer)
and such other documentation as the transferee may reasonably request, or (i} shall

_ be transferred through the book entry system of Euroclear or Clearstream, or (iii) shall -
be transferred through any other agreed securities clearance system or (iv) shall be
transferred by any other method mutually acceptable fo Seller and Buyer. .

{b) Unless otherwise agreed, all money payable by one party to the other in respect of
any Transaction shall be paid free and clear of, and without withholding or deduction
for, any taxes or duties of whatsoever nature imposed, levied, collected, withheld or
assessed by any authority having power to tax, unless the withholding or deduction of
such taxes or duties is required by law. In that event, unless otherwise agreed, the
paying party shall pay such additional amounts as will result in the net amounts
receivable by the other party (after taking account of such withholding or deduction)
being equal to such amounts as would have been received by it had no such taxes or
duties been required to be withheld or deducted.

{c) Unless otherwise agreed in wriling beiween the parties, under each Transaction-
transfer of Purchased Securities by Seller and payment of Purchase Price by Buyer
against the transfer of such Purchased Securities shall be made simultaneously and
transfer of Equivalent Securities by Buyer and payment of Repurchase Price payable -

by Seller against the transfer of such Equivalent Securities shall be made
simultaneously. '

(d)  Subject to and without prejudice to the provisions of sub-paragraph 6(c), either party
. may from time to time in accordance with market practice and in recognition of the
practical difficulties in arranging simultaneous delivery of Securities and money waive
"in relation {o any Transaction its rights under this Agreement to receive simultaneous
fransfer and/or payment provided that transfer and/or payment shall, notwithstanding
such waiver, be made on the same day and provided also that no such waiver in

' respect of one Transaction shall affect or bind it in respect of any other Transaction.

(e}  The parties shall execute and deliver all necessary documents and take all necessary
steps to procure that all right, title and interest in any Purchased Securities, any
Equivalent Securities, any Margin Securities and any Equivalent Margin Securities
shall pass to the party to which transfer is being made upon transfer of the same in
accordance with this Agreement, free from all liens, claims, charges and
encumbrances. '
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Notwithstanding the use of expressions such as "Repurchase Date", "Repurchase

Price", "margin”, "Net Margin®, "Margin Ratio" and “substitution”, which are used to
reflect terminology used in the market for transactions of the kind provided for in this
. Agreement, all right, title and interest in and to Securities and money transferred or

paid under this Agreement shall pass to the transferee upon transfer or payment, the

obligation of the party receiving Purchased Securities or Margin Securities being an

obligation to transfer Equivalent Securities or Equivalent Margin Securities. -
Time shall be of the essence in this Agreement.

Subject to paragraph 10, all amounts in the same currency payable by each party to
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the other under any- Transaction or otherwise under this Agreement on the same date.

shall be combined in a ‘single calculation of a net sum payable by one party to the

other and the obligation to pay that sum shall be the only obhgatlon of exther party in

‘respect of those amounts

Subject to paragraph 10, all Securities of the same issue, denomination, cusrrency and
series, transferable by each pariy to the other under any Transaction or hereunder on
the same date shall be combined in a single calculation of a net quantity of Securities
transferable by one party to the other and the cbligation fo transfer the net quantity of

Securities shall be the only obligation of either party in respec‘t of the Secdurities so

transferabie and recewable

. if the parties .have.speciﬁed in Annex | hereto that this paragraph 6(j) shall apply, each

obligation of a party under this Agreement (other than an obligation arising under
paragraph 10) is’ subject to the condition precedent that none of those events
specified in baragraph 10(a) which are identified in Annex | hereto for the purposes of
this paragraph 6(j) (being evenis which, upon the serving of a Default Notice, would

be an Event of Default with respect to the other party) shall have occurred and be

continuing with respect to the other party.
Contra'cttual Currency

All the 'payments made in respect of the Purchase Price or the Repurchase Price of
any Transaction shall be made in the currency of the Purchase Price (the "Contractual

Currency").sa\/e as provided in paragraph 10(c)(ii). Notwithstanding the foregoing, the .

payee of any money may, at its option, accept tender thereof in any other currency,
provided, however, that, to the extent permitted by applicable law, the obligation of the
payer to pay such money will be discharged only to the extent of the amount of the
Contractual . Currency that . such payee may, consistent with normal banking
procedures, purchase with such other currency (after deduction of any premium and

costs of exchange) for- delivery within the customary delivery period for spot

transactions in respect of the re!evant currency.

If for. any reason 1he amount in the Contractual Currency recelved by a party,

including amounts received after conversion of any recovery under any judgment or
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order expressed in a currency other than the Contractual Currency, falis short of the
amount in the Contractual Currency due and payable, the party required to make the
payment will, as a separate and independent obligation, to the extent permitted by
applicable law, immediately transfer such. additional amount in the Contractual
Currency as nﬁay be necessary to compensate for the shorffall. '

(¢} If for any reason the amount in the Contractual Currency received by a party exceeds
the amount of the Contractual Currency due and payable, the party receiving the
transfer will refund promptly the amount of such excess. '

8. Substitution

(a) A Transaction may at any time between the Purchase Date and Repurchase Date, if
' - Seller so requests and Buyer so agrees, be varied by the transfer by Buyer to Seller of
- Securities equivalent to the Purchased Securities, or to such of the Purchased
Securities as shall be agreed, in exchange for the {ransfer by Seller to Buyer of other
Securities of such amount and description as shall be agreed ("New Purchased
Securities”) (being Securities having a Market Value at the date of the variation at

- least equal to the Market Value of the Equivalent Securities transferred to Seller). .

(b)  Any variation under sub-paragraph (a) above shall be effected, subject to paragraph
. 6(d), by the simultaneous transfer of the Equivalent Securities and New Purchased
Securities concerned. '

(¢) A Transaction which is varied under sub-paragraph {a) above shall thereafter continue
in effect as though the Purchased Securities under that Transaction consisted of or
included the New Purchased Securities instead of the Securities in respect of which
Equivalent Securities have been transferred to Seller.

(d)  Where either party has transferred Margin Securities to the: other party it may at any’
time before Equivalent Margin Securities are transferred to it under paragraph 4
request the other party to transfer Equivalent Margin Securities to it in exchange for’
the transfer to the other pérty of new Margin Securities having a Market Value at the
time of transfer at least equal to that of such Equivalent Margin Securities. If the other
party agrees to the request, the exchange shall be effected, subject to paragraph 6(d),
by the simultaneous fransfer of the Equivalent Margin Securities and new Margin
Securities concerned. Where either or both of such {ransfers is or are effected through-
a settlement system in circumstances which under the rules and procedures of that

~ sefllement system give rise to a payment by or for the account of one party to or for
- the account of the other party, the parties shall cause such payment or payments to
be made outside that settiement system, for value the same day as the payments
made through that settlement system, as shall ensure that the exchange of Equivalent
Margin Securities and-new Margin Securities effected under this sub-paragraph does

not give rise to any net payment of cash by either party to the other.
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Representations

Each party represents and warrants to the other that -

141

it is duly authorised to execute and deliver this Agreement, to enter into the.

Transactions contempiated hereunder and to perform its obligations hereunder and
thereunder and has taken all necessary action to authorise such execution, delivery
and performance; :

it will engage in this Agreement and the Transactions contemplated hereunder (other
than Agency Transactions) as principal;

the person signing this Agreement on its behalf is, and any person representing it in
entering into a Transaction will be, duly authorised tc do so on its behalf;

connection with this Agreement and the Transactions contemplated hereunder and
such authorisations are in full force and effect;

the execution, delivery and performance of this Agreement and the Transactions
contemplated hereunder.will not violate any law, ordinance, charter, by-law or rule
applicable to it or any agreement by which it is bound or by which any of its assets are
affected;

it has satisfied itself and will continue to satisfy itself as to the tax implications of the
Transactions contemp?ated hereunder;

in connection with this Agreement and each Transaction -

(i) unless there is a written agreement with the other party to the contrary, it is

not relying on any advice {(whether written or oral} of the other party, other
than the representations expressly set out in this Agreement;

(i) it has:madé and will make its own decisions regarding the entering into of any
Transaction based upon its own judgment and upon advice from such
professional advisers as it has deemed it necessary to consult;

(iii) it understands the terms, conditions and risks of each Transaction and is
'wnl ing to assume (f nancially and otherwise) those risks; and

at the time of transfer to the other party of any Securities it will have the full and
unqualified right to make such transfer and that upon such transfer of Securities the

- other party will receive all right, title and interest i in and to those Securities free of any

lien, claim, charge or encumbrance.

On the date on Wthh any Transactsor‘ is entered into pursuant hereto, and on each
day on which Securities, Equivalent Securities, Margin Securities or Equivalent Margin
Securities are to be transferred under any Transaction, Buyer and Seller shall each be
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deemed to repeat all the foregoing representations. For the avoidance of doubt and
notwithstanding any arrangements which Seller or Buyer may have with any third
party, each party will be liable as a principal for its oblig,at'ions under this Agreement
and each Transaction.

106. Events of Default

(a) If any of the following events (each an "Event of Default"} occurs in relation to either
party {the "Defaulting Party", the other party being the "non-Defaulting Party") whether
acting.as Selier or Buyer -

(i

(i)

(iv)

v)

{vi)

{vii)

(wiii)

Buyer fails to pay the Purchase Price upon the applicable Purchase Date or
Seller fails to pay the Repurchase Price upon the applicable Repurchase
Date, and the non-Defaulting Party serves a Default Notice on the Defaulting
Party; or '

_ if the parties have specified in Annex { hereto that this sub-paragraph shall

apply, Seller fails to deliver Purchased Securities on the Purchase Date or
Buyer fails to deliver Equivalent Securities on the Repurchase Date, and the
non-Defaulting Party serves a Default Notice on the Defaulting Party; or

Seller or Buver fails to pay when due any sum payabie under sub-paragraph
(g) or (h) below, and the non-Defaulting Parly serves a Default Notice on the
Defaulting Party; or '

Seller or Buyer fails to comply with paragraph 4 and the non-Defaulting Party
serves a Default Notice on the Defaulting Party; or

Seller or Buyer fails to comply with paragraph 5 and the non-Defauiting Party
serves a Default Notice on the Defaulting Party; or

an Act of Insclvency occurs with respect to Seller or Buyer and {except in the
case of an Act of insolvency which is the- presentation of a petition for
winding-up or any analogous proceeding or the appointment of a liquidator or
analogous officer of the Defaulting Party in which case no such notice shall be
required) the non-Defaulting Party serves a Default Notice on the Defaulting
Party, or

any representations made by Seller or Buyer are incorrect or unfrue in any
material respect when made or repeated or deemed to have been made or

‘repeated, and the non-Defaulting Party serves a Default Notice on the

Defauiting Party; or

Seller or Buyer admits to the other that it is unable to, or intends not to,
perform any of its obligations hereunder and/or in respect of any Transaction
and the non-Defaulting Party serves a Default Notice on the Defaulting Party;
or _ . ; .
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{ix) Seller or Buyer is suspended or expelied from membership of or participation
in any securities exchange or association or other self regulating organisation,
or suspended from. dealing in securities by any government.agency, or any of
the assets of either Seller or Buyer or the assets of investors held by, or to the
order of, Seller or Buyer are transferred or ordered to be transferred to a
trustee by a regulatory authority pursuant to any securities regulating
legistation and the non-Defaulting Party serves a Default Notice on the
Defaulting Party; or

(x)  Seller or Buyer fails to perform any other of its obligations hereunder and
does not remedy such failure within 30. days after notice is given by the non-
Defaulting Party requiring it to do so, and the non-Defaulting Party serves a
Defauit Notice on the Defaulting Party;

then sub-paragraphs {b) to (f) below shall apply.

: (b) The Repurchasé Date for each Transaction hereunder shall be deemed immediately
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to occur and, subject to the following provisions, all Cash Margin (including interest.

accrued) shall be immediately repayable and Equivaient Margin Securities shall be

immediately deliverable (and so that, where this sub-paragraph applies, performance

of the respective obligations of the parties with respect to the delivery of Securities,
the payment of the Repurchase Prices for any Equivalent Securities and the

repayment of any Cash Margin shall be effected only in accordance with the

provisions of sub-paragraph (c) below).

y (i The Default Market Values of the Equivalent Securities and any Equivalent
Margin Securities to be transferred, the amount of any Cash Margin (including

the amount of interest accrued) to be transferred and the Repurchase Prices

to be paid by each party shall be established by the non-Defaulting Party for
all Transactions as at the Repurchase Date; and

(i) onthe basis of the sums so established, an account shall be taken (as at the
Repurchase Date) of what is due from each party to the other under this

Agreement (on the basis that each party's claim against the other in respect of

the transfer to it of Equivalent Securities or Equivalent Margin Securities

under this Agreement equals the Default Market Value therefor) and the sums

due from one party shall be set off against the sums due from the other and
only the balance of the account shall be payable (by the party having the
claim valued at the lower amount pursuant to the foregoing) and such balance.
shall be due and payable on the next following Business Day. For the
purposes of this calculation, all sums not denominated in the Base Currency
shall be converted into the Base Currency on the relevant date at the Spot
Rate prevailing at the relevant time.

(d)  For the purposes of this Agreement, the "Default Market Value™ of any Equivalent:
Securities or Equivalent Margin Securities .shall be determined in accordance with
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sub-paragraph (e) below, and for this purpose -

0} the "Appropriate Market" means, in relation to Securities of any description,
the market which is the most appropriate market for Securmes of that
description, as determined bythe non-Defauiting Party;

(i) the "Defauit Va!uaﬂon Time" means, in relation to an Event of Default, the
close of business in the Appropriate Market on the fi fth dealing day after the
day on which that Event of Default occurs or, where that Event of Default is
the occurrence of an Act of insolvency in respect of which under paragraph
10(a) no notice is required from the non-Defaulting Party in order for such
event to constitute an Event of Default, the close of business on the fifth
dealing day after the day on which the non-Defaulting Party first became
aware of the occurrence of such Event of Default;

(iif) "Deliverable Securities" means Equivalent Securities or Equlvalent Margin
Securities to be delivered by the Defaut t:ng Party;

(iv) "Net Value" means at any time, in relation to any Deliverable Securities or
Receivable Securities, the amount which, in the reasonable opinion of the
non-Defaulting Party, represents their fair market vaiue, having regard to such
pricing sources and methods (which may include, without limitation, available
prices for Securities with similar maturities, terms and credit characteristics as
the relevant Equivalent Securities or Equivalent Margin Securities) as the
non-Defaulting Party considers appropriate, iess, in the case of Receivable

" Securities, or plus, in the case of Deliverable Securities, all Transaction Costs
which would be incurred in connection with the purchase or saie of such
Securities; :

v) "Receivable Securities” means Equivalent Securities or Equivalent Margin
Securities to be delivered to the Defaulting Party; and

Vi) "Transaction Costs”" in relation fo any transaction contemplated in paragraph
10(d) or {e) means the reasonable cosis, commission, fees and expenses
(including any mark-up or mark-down) that would be incurred in connection
with the purchase of Deliverable Securities or sale of Receivable Securities,
calculated on the assumption that the aggregate thereof is the least that coulid
reasonably be expected to be paid in order to carry out the transaction;

e) (i) . If between the occurrence of the relévan_t Event of Default and the Default
Valuation Time the non-Defaulting Party gives to the Defaulting Party a
written notice (a "Defauit Valuation Notice") which —

(A)  states that, since the occurrence of the relevant Event of Default, the
non-Defaulting Party has sold, in the case of Receivable Securities, or
purchased, in the case of Deliverable Securities, Securities which form
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part of the same issue and are of an identical type and description as
~ those Equivalent Securities or Equivalent Margin Securities, and that
the non-Defaulting Party elects to treat as the Default Market Value -

(aa) in the case of Receivable Securities, the net proceeds of such
sale after deducting all reasonable costs, fees and expenses
incurred in connection therewith (provided that, where the
Securities sold are not identical in amount to the Equivalent
Securities or Equivalent Margin Securities, the non-Defaulting
Party may either (x) elect to treat such net proceeds of sale
divided by the amount of Securities sold and muitiplied by the
amount of the Equivalent Securities or Equivalent Margin
Securities as the Default Market Value or (y) elect to treat such
net proceeds of sale of the Equivalent Securities or Equivalent
Margin Securities actually sold as the Default Market Value of
that proportion of the Equivalent Securities or Equivalent
Margin Securities, and, in the case of (y), the Default Market
Value of the balance of the Equivalent Securities or Equivalent
Margin Securities shall be determined separately in accordance
with the provisions of this paragraph 10(e) and accordingly may
be the subject of a separate notice {or notices) under this
paragraph 10(e)(i)); or :

{ob) in the case of Deliverable Securities, the aggregate cost of
"~ such purchase, including ali reasonable costs, fees and
expenses incurred in connection therewith (provided that,
where the Securities purchased are not identicai in amount fc
the Equivalent Securities or Equivalent Margin Securities, the
non-Defaulting Party may either (x) elect to treat such
aggregate cost divided by the amount of Securities sold and
multiplied by the amount of the Equivalent Securities or
Equivalent Margin Securities as the Default Market Value or (y)
elect to treat the aggregate cost of purchasing the Equivalent
Securities or Equivalent Margin Securities actually purchased
as the Default Market Value of that proportion of the Equivalent
Securities or Equivalent Margin Securities, and, in the case of
(v), the Default Market Value of the balance of the Equivalent
Securities or Equivalent Margin Securities shall be determined
separately in accordance with the provisions of this paragraph
10(e) and accordingly may be the subject of a separate notice

(or notices) under this paragraph 10(e)(i)); ' '
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(B) states. that the non-Defaulting Party has received, in the case of

Deliverable Securities, offer quotations or, in the case of Receivable

Qctober 2000



(©)

October 2000

I

ISMA

‘Securities, bid quotlations in respect of Securities of the relevant

description from two or more market makers or regular dealers in the
Appropriate Market in a commercially reasonable size (as determ.ned

(aa)

(bb)

(cc}

by the non-Defaulting Party) and specifies -

the price or prices quoted by each of them for, in the case of
Deliverable Securities, the sale by the relevant market marker
or dealer of such Securities or, in the case of Receivable
Securities, the purchase by the relevant market maker or
dealer of such Securities; '

the Transaction Costs which would be incurred in connection
with such a fransaction; and

that the non-Defaulting Party elects to treat the price so quoted
(or, where more than one price is so quoted, the arithmetic

146

mean of the prices so quoted), after deducting, in the case of -

Receivable Securities, or adding, in the case of Deliverable
Securities, such Transaction Costs, as the Default Market
Value of the relevant Equivalent Securities or Equivalent
Margin Securities; or '

states —

(aa)

(bb)

. that either (x} acting in good faith, the non-Defaulting Party has

endeavoured but been unable o sell or purchase Securities in
accordance with sub-paragraph (i)(A) above or fo obtain
quotations in accordance with sub-paragraph' ((Y(B) above (or
baoth) or (y) the non-Defaulting Party has determined that it
would not be commercially reasonable to obtain such
quotations, or that it would not be commercially reasonable to
use any quotations which it has obtained under sub-paragraph
(i)(B) above; and :

that the non-Defaulting Party has determined the Net Value of
the relevant Equivalent Securities or Equivalent Margin
Securities (which shall be specified) and that the non-

Defaulting Party elects to treat such Net Value as the Default

Market Value of the relevant Equwaleni Securities - or
Equivalent Margin Securities,

then the Default Market Value of the relevant Equivalent Securities or

- Equivalent Margin Securities shall be an amount equal to the Default

Market Value specified in accordance wnth {A), (B)(cc) or, as the case
may be, {C)(bb) above.
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if by the Default Valuation Time the non-Defaulting Party has not given a
Default Valuation Notice, the Default Market Value of the relevant Equivalent
Securities or Equivalent Margin Securities shall be an amount equal to their
Net Value at the Default Valuation Time; provided that, if at the Default
Valuation Time the non-Defaulting Party reasonably determines that, owing to
circumstances affecting the market in the Equivalent Securities or Equivalent
Margin Securities in question, it is not possible for the non-Defaulting Party to
determine a Net Value of such Equivalent Securities or Equivalent Margin
Securities which is commercially reasonable, the Default Market Value of
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such Equivalent Securities or Equivalent Margin Securities shall be an amount -

equal to their Net Value as determined by the non-Defaulting Party as soon as
reasonably practicable after the Default Valuation Time.

49 The Defaulting Party shall be liable to the non-Defaulting Party for the amount of all
reasonable legal and other professicnal expenses incurred by the non-Defaulting
Party in connection with or as a consequence of an Event of Default, together with
interest thereon at LIBOR or, in the case of an expense attributable tc a particular
Transaction, the Pricing Rate for the relevant Transaction if that Pricing Rate is
greater than LIBOR. :

(g) | If Seller fails to deliver Purchased Securities to Buyer on the applicable Purchase
Date Buyer may -

(i)

(ii)

(iii)

if it has pa!d the Purchase Price to Seller, require Seller 1mmed|ateiy o repay
the sum so paid;

1f Buyer has a Transaction Exposure io Seller in respect of the relevant
Transaction, require Seller from time to time to pay Cash Margln at Ieast
equal to such Transaction Exposure; :

at any time while such failure continues, terminate the Transaction by giving
written notice to Seller. On such termination the obligations of Seller and
Buyer with respect to delivery of Purchased Securities and Equivalent
Securities shall terminate and Seller shall pay to Buyer an amount equal to
the excess of the Repurchase Price at the date of Termination over the
Purchase Price.

“(h)y  If Buyer fails to deliver Equivalent Securities to Selier on the applicable Repurchase
"~ Date Seller may -. '

0]

(i) |

if it hés paid the Repurchase Price to Buyer, require Buyer immediately to '

repay the sum so paid;

if Seller has a Transaction Exposure to Buyer in respéct of the relevant
Transaction, require Buyer from time to time to pay Cash Margm at least
equal to such Transaction Exposure;
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at any time while such failure continues, by writien notice to Buyer declare

that that Transaction (but only-that Transaction) shall be terminated

immediately in accordance with sub-paragraph {(c¢) above (disregarding for this
purpose references in that sub-paragraph to transfer of Cash Margin and
delivery of Equivalent Margin Securites and as if references to the
Repurchase Date were to the date on which notice was given under this sub-
paragraph).

M The provisions of this Agreement constitute a complete statement of the remedies
availabie to each party in respect of any Event of Defauit. '

i) Subject to paragraph 10(k), neither party may claim any sum by way of conseqguential
ioss or damage in the event of a failure by the other party to perform. any of its
obligations under this Agreement.

w0

(i)

/

'Subject to sub-paragraph (ii) below, if as a result of a Transaction terminating

before its agreed Repurchase Date under paragraphs 10(b), 10(g)(iii) or
10(h)(iii}, the non-Defaulting Party, in the case of paragraph 10(b), Buyer, in
the case of paragraph 10(g)(iii}, or Seller, in the case of paragraph 10(h)(iii),
(in each case the "first party") incurs any loss or expense in entering into
replacement {ransactions, the other parly shall be required to pay to the first
party the amount determined by the first party in good faith tc be equat to the
loss or expense incurred in connection with such replacement iransactions
(including all fees, costs and other expenses) less the amount of any profit or
gain made by that party in connection with such replacement transactions;
provided that if that calculation resulis in a negative number, an amount equal
to that number shall be payable by the first party to the other party.

If the first party reasonably decides, instead of entering into such replacement
transactions, to replace or unwind any hedging transactions which the first
party entered into in connection with the Transaction so terminating, or {o.
enter into'any' r_eplacement‘ hedging transactions, the other party shall be
required to pay to the first party the amount determined by the first party in
good faith to be equal to the loss or expense incurred in connection with
entering into such replacement or unwinding {including all fees, costs and
other expenses) less the amount of any profit or gain made by that party in
connection with such replacement or unwinding; provided that if that
calcuiation results in a negative number, an amount equal to that number

“shall be payable by the first party to the other party.

0 Each party shall immediately notify the other if an Event of Default, or an event v'vhivchv,

upon the serving of a Default Notice, would be an Event of Default, occurs in relation

to it.
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11.

Tax Event
This paragraph shall apply if either party notifies the other that -

0 any action taken by a taxing éuthority'or brought in a court of competent
' jurisdiction (regardless of whether such action is taken or brought with respect
to a party to this Agreement); or :

(i) a change in the fiscal or reguiatory regime (including, but not limited to, a
change in law or in the general interpretation of law but excluding any change
in any rate of tax),

has or will, in the notifying party's reasonable opinion, have a material adverse effect
on that party in the context of a Transaction.

If so requested by the other party, the notifying party will furnish the other with an
opinion of a suitably qualified adviser that an event referred {o in sub-paragraph (_a)(i)
or (i) above has occurred and affects the notifying party.

Where this paragraph' applies, the party giving the notice referred to in sub-paragraph
(a) may, subject to sub-paragraph (d) below, terminate the Transaction with effect
from a date specified in the notice, not being earlier {unless so agreed by the other
party) than 30 days after the date of the notice, by nominating that date as the
Repurchase Date. '

If the party receiving the notice referred to in sub-paragraph (a) so elects, it may
override that notice by giving a counter-nofice o the other party. If a counter-notice is
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given, the party which gives the counter-notice will be deemed to have agreed to-

indemnify the other party against the adverse effect referred to in sub-paragraph (a)
so far as relates to the relevant Transaction and the original Repurchase Date will

continue to apply.

Where a Transaction is terminated as described in this paragraph, the party which has
given the notice to terminate shali indemnify the other party against any reasonable
legal and other professional expenses incurred by the other party by reason of the
termination, but the other party may not claim any sum by way of consequential loss
or damage in respect of a termination in accordance with this paragraph.

This paragraph is without prejudice to paragraph 6(b) {obligation to pay additional

amounts if withholding or deduction required); but an obligation to pay such additional

amounts may, where appropriate, be a circumstance which causes this paragraph to
apply. ‘ :

Interest .

To the extent permitted by'apph‘cab!e law, if any sum of money payable hereunder or
under any Transaction is not paid when due, interest shall accrue on the unpaid sum
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as a separate debt at the greater of the Pricing Rate for the Transaction to which such
sum relates (where such sum is referable to a Transaction) and LIBOR on a 360 day
basis or 365 day basis in accordance with the applicable ISMA convention, for the

~actual number of days during the period from and including ‘the date on which

payment was due to, but excluding, the date of payment.
Single Agreement |

Each party acknowledges that, and has entered into this Agreement and will enter into

. each Transaction hereunder in consideration of and in reliance upon the fact that all

Transactions hereunder constitute a single business and contractual relationship and
are made in consideration of each other. Accordingly, each party agrees (i) to
perform alt of its obligations in respect of each Transaction hereunder, and that a
default in the performance of any such obligations shall constitute a default by it in
respect of all 'Tranéactions hereunder, and (ii) that payments, deliveries and other
transfers made by either of them in respect of any Transaction shall be deemed to
have been made in consideration of payments, deliveries and other {ransfers in
respect of any other Transactions hereunder.

Notices and Other Communications
Any notice or other communication to be given tinder this Agreement -

(i) shall be in the English language, and except where expressly otherwise
provided in this Agreement, shall be in writing;

(i) may be given in any manner described in sub-paragraphs (b} and (c) below;

(i) ~ shall be sent to the party to whom it is fo be given at the address or number,
' or in accordance with the electronic messaging details, set out in Annex |
hereto. :

Subject to sub-paragraph (c) below, any such notice or other communication shall be
effective -

0] if in writing. and delivered in person or by courier, at the time when it is
delivered;
' (it) if sent by telex, at the time when the recipient's answerback is received;
(i) if sent by facsimile transmission, at the time when the transmission is received

by a responsible employee of the recipient in legible form (it being agreed that
" the burden of proving receipt will be on the sender and will not be met by a
transmission report generated by the sender's facsimile machine); B

(iv) if sent by certified or registered mail (aimﬁail, if overseas) or the equivalent
(return receipt requested), at the time_when that mail is delivered or its
delivery is attempted;
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{(v) if sent by electronic messaging system, at the time that electronic message is
received;

except that any notice or communication which is received, or delivery of which is
attempted, after close of business on the date of receipt or attempted delivery or on a
day which is not a day on which commercial banks are open for business in the place

. where that notice or other communication is to be given shall be treated as given at

the opening of business on the next following day which is such a day.

If -
| (i there occurs in relation to either party an event which, upon the service of a
' Default Notice, would be an Event of Default; and
(i) the non-Defaulting Party, having made all praciicable efforts to do so,

_including having attempted to use at least two of the methods specified in
sub-paragraph (b)(ii), (iii) or (v), has been unabie to serve a Default Notice by

- one of the methods specified in those sub-paragraphs (or such of those
methods as are normally used by the non-Defaulting Party when
communicating with the Defaulting Party),

the non-Defaulting Party may sign a written notice (a "Special Default Notice") which -

(aa)  specifies the relevant event referred fo in paragraph 10(a) which has

occurred in relation to the Defaulting Party;

{(bby  states that the non-Defaulting Party, having made all practicable
efforts {o do so, including having attempted to use at least two of the
methods specified in sub-paragraph (b){(ii), (iii) or (v), has been unable
to serve a Default Notice by one of the methods specified in those
sub-paragraphs (or such of those methods as are normally used by
the non-Defaulting Party when communicating with the Defaulting
Party); '

{cc)  specifies the date on which, and the time at which, the Special Defauit
Notice is signed by the non-Defaulting Party; and

(d_d) states that the event specified in accordance with sub-paragraph (aa)
above shall be treated as an Event of Default with effect from the date
and time so specified.

.On the signature of a Speciai Default Notice the relevant event shall be treated with

effect from the date and time so specified as an Event of Default in relation to the

Defaulting Party, and accordingly references in paragraph 10 {o a Default Notice shali-

be treated as including a Special Default Notice. A Special Default Notice shall be
glven to the Defauiting Party as soon as practicable after it is sighed.
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(d)  Either party may by notice to the other change the address, telex or facsimile number
or electronic messaging system details at which notices or other communications are
to be given to it.

15.  Entire Agreement; Severability

This Agreement shall supersede any existing agreements between the parties
containing general terms and conditions for Transactions. Each provision and
agreement herein shall be treated as separate from any other provision or agreement
herein and shall be enforceable notwithstanding the unenforceability of any such other

provision or agreement.
16. Nona_assignability; Termination

{a)  Subject to sub-paragraph (b) below, neither parly may assign, charge or otherwise
deal with (including without limitation any dealing with any interest in or the creation of
any interest in) its rights or obligations under this Agreement or under any Transaction
without the prior written consent of the other party. Subject to the foregoing, this
Agreement and any Transactions shall be binding upon and shall mure to the benefit
of the partlies and their respective successors and assigns.

(b)  Sub-paragraph (a) above shall not preciude a party from assigning, charging or
otherwisa dealing with all or any part of its interest in any sum payable to it under
paragraph 10{(c} or {f} above.

{c)  Either party may termihate this Agreement by giving wriiten notice to the other, except
that this Agreement shall, notwithstanding such notice, remain applicable to any
Transactions then outstanding.

'(d) All remedies hereunder shall survive Termination in respect of the relevant
Transaction and termination of this Agreement.

(e}  The participation of any additional member State of the European Union in economic
and monetary union after 1 January 1999 shall not have the effect of altering any term
of the Agreement or any Transaction, nor give a party the right unilaterally to alter or
terminate the Agre_emént or any Transaction.

17. Governing Law

This Agreement shall be governed by and construed in accordance with the laws of

England. Buyer and Seller hereby irrevocably submit for all purposes of or in

connection with this Agreement and each Transactlon to the jurisdiction of the Courts
- of England. '

Party A hereby appoints the persbn identified in Annex | hereto as its agent to receive
on its behalf service of process in such courts. If such agent ceases to be its agent,
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Party A shall promptly appoint, and notify Party B of the ldentlty of, a new agent in
England.

Party B hereby appoints the person identified in Annex | hereto as its agent o receive
on its behalf service of process in such courts. If such agent ceases to be its agent,
Party B shall promptly appoint, and notify Party A of the identity of, a new agent in
England.

Each party shail deliver to the other, within 3C days of the date of this Agreement in
the case of the appointment of a person identified in Annex | or of the date of the
appointment of the relevant agent in any other case, evidence of the acceptance by
the agent appointed by it pursuant to this paragraph of such appointment. '

Nothing in this paragraph shall limit the right of any party to take proceedings in the
courts of any other country of competent jurisdiction.

18.  No Waivers, etc.

No express or implied waiver of any Event of Default by either party shall constitute a

~ waiver of any other Event of Default and no exercise of any remedy hereunder by any
party shall constitute a waiver of its right to exercise any other remedy hereunder. No
modification or waiver of any provision of this Agreement and no consent by any party
to a departure herefrom shall be effective uniess and until such modification, waiver or
consent shall be in writing and duly executed by both of the parties hereto. Without
limitation on any of the foregoing, the failure fo give a notice pursuant to paragraph
4(a) hereof will not constitute a waiver of any right to do so at a later date. -

18.  Waiver of Immunity

Each party hereto hereby waives, to the fullest extent permitted by applicable law, ali
immunity (whether on the basis of sovereignty or otherwise) from jurisdiction,
attachment (both before and after judgment) and execution to which it might otherwise
be entitled in any action or proceeding in the Courls of Engiand or of any other
country or jurisdiction, relating in any way to this Agreement or any Transaction, and
agrees that it will not raise, claim or cause to be pleaded any such immunity at or in
respect of any such action or proceeding. \

20. Reco rding

The patties agree that each may electronically record all telephone conversatlons
between them. '

21.  Third Party Rights:

_ No person shall have any nght to enforce any provision of this Agreement. under the _'.'
Contracts (Rights of Third Parties) Act 1999.
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ANNEX |

Supplemental Terms or Conditions’

Paragraph references are to paragraphs in the Agreement.

1.

[(=)

(b

[(C)

(h)
iy

0

The following elections shall apply -

paragraph 1(c){i). Buy/Sell Back Transactions [may/may not] be effected under this
Agreement, and accerdingly the Buy/Seli Back Annex [shali/shall not] apply.]*

paragraph 1(c){ii). Transactions in Net Paying Securities [may/may not] be effected
under this Agreement, and accordingly the provisions of sub-paragraphs (i} and (i)
below [shall/shall not] apply.

R0 The phrase "other than equities and Net Paying Securities” shall be replaced

by the phrase "other than equities".

(iiy In the Buy/Sell Back Annex the following words shall be added to the end of

the definition of the expression "IR™ “and for the avoidance of doubt the
reference to the amount of income for these purposes shall be to an amount
paid without withholding or deduction for or on account of taxes or duties
notwithstanding that a payment of such Income made in certain
circumstances may be subject to such a withholding or deduction”.]*

paragraph 1(d). . Agency Transactions [may/may not] be effected under this
Agreement, and accordingly the Agency Annex [shall/shall not] apply.]”

paragrathZ(d). The Base Currency shallbe: .

paragraph 2(p). [list Buyer's and Seller's Designated Offices]

paragraph 2(cc). The pricing source for calculation of Market Value shall be: =
paragraph 2(rr). Spotratetobe: .

paragraph 3(b). [Seller/Buyer/both Seller and Buyer]* to deliver Confirmation.

paragraph 4(f). Interest rate on Cash Margin to be [ 1% for currency.

[ 1% for currency.
Interest to be payable [payment intervals and dates).

paragraph 4(g). Delivery period for margin cails to. be: .

_ |||*1

* Delete as appropriate
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(k) paragraph 6(j). Paragraph 6(j) shail apply and the events specified in paragraph

10(a) identified for the purposes of paragraph 6(j) shall be those set out in sub

paragraphs | ] of paragraph 10(a) of the Agreement.]*

{t)) paragraph 10(a)(ii).' Paragraph 10(a)(ii) shall apply.]*

{m)  paragraph 14. For the purposes of paragvraph 14 of this Agreement -

(i)

(ii)

Address for notices and other communications for Party A -

Address:
Attention:
Telephone:
Facsimile:
Telex:
Answerback: .
Other:

Address for notices and other communications for Party B -

Address;
Attention:
Telephone:
Facsimile:
Telex: _
Answerback:
Other:

[(n)  paragraph 17. For the purposes of paragraph 17 of this Agreement -

®
(in)

. Party A appoints [ ] as its agent for service of process;

Party B appoints [ ] as its agent for service of process.]*

* Delete as appropriate
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The following supplemental terms and conditions shall apply -

[Existing Transactions

(a)

The parties agree that this Agreement shall apply. to all transactions which are subject

~to the PSA/ISMA Global Master Repurchase Agreement between them dated
and which are outstanding as at the date of this Agreement so that such transactions -

shall be treated as if they had been entered into under this Agreement, and the terms
of such transactions are amended accordingly with effect from the date of this
Agreement.]*

[Forward Transactions

(b)

The parties agree that Forward Transactions (as defined in sub-paragraph (i){A)
below) may be effected under this Agreement and accordingly the provisions: of
sub-paragraphs {i) to {iv) below shall apply. '

(i)

(ii)

(i)

The following definitions shail apply -

(A) "Forward Transaction”, a Transaction in respect of which the
Purchase Date is at least [three] Business Days after the date on which the
Transaction was entered into and has not yet occurred;

(B). "Forward Repricing Date", with respect to any Forward Transaction
the date which is such number of Business Days before the Purchase Date
as is equal to the minimum period for the delivery of margin applicable under

paragraph 4(g).

The Confirmation relating to any Forward Transaction may describe the
Purchased Securities by reference to a type or class of Securities, which,
without limitation, may be identified by issuer or class of issuers and a
maturity or range of maturities. Where this paragraph applies, the parties
shall agree the actual Purchased Securities not less than two Business Days
before the Purchase Date and Buyer or Seiler (or both), as shall have been
agreed, shall promptly deliver to the other party a Conf rmation wh:ch shall

- describe such Purchased Securities.

At any time between the Forward Repricing Date and the Purchase Date for
any Forward Transaction the parties may agree either — -

(A)  to adjust the Purchase Price under that Forward Transaction; or

(B) to adjust the number of Purchased Securities to be sold by Seller to
Buyer under that Forward Transactson

* Delete as apprepriate |
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Where the parties agree to an adjustment under paragraph (i) above, Buyer
or Seller {(or both), as shall have been agreed, shall promptly deliver fo the

other party a Confirmation of the Forward Transactlon as adjusted under

paragraph (m) above

(¢}  Where the parties agree that this paragraph shall apply, paragraphs 2 and 4 of the
Agreement are amended as follows.

(i)

- Paragraph 2(ww) is deleted and replaced by the following -

“(ww) "Transaction Exposure” means -

(i)

(it}

(iif)

with respect to any Forward Transaction at any time between the .

Forward Repricing Date and the Purchase Date, the difference

between (A) the Market Value of the Purchased Securities at the

relevant time and (B) the Purchase Price;

with respect to any Transaction at any time during the period (if any)

from the Purchase Date o the date on which the Purchased Securities
are delivered to Buyer or, if earlier, the date on which the Transaction
is terminated under paragraph 10(g), the difference between (A) the
Market Value of the Purchased Securities at the relevant time and (B)
the Repurchase Price at the reisvant time;

with respect to any Transaction at any time during the period from the
Purchase Date (or, if Iater, the date on which the Purchased Securities
are delivered to Buyer or the Transaction is terminated under
paragraph 10(g)) to the Repurchase Date (or, if later, the date' on
which Equivalent Securities are delivered to Seller or the Transaction
is terminated under paragraph 10(h)), the difference between (A) the

Repurchase Price at the relevant time muitiplied by the applicable.

Margin Ratio (or, where the Transaction relates to Securities of more
than one description to which different Margin Ratios eppiy, the
amount produced by muitiplying the Repurchase Price atiributable to
Equivalent Securities of each such description by the applicable
Margin Ratio and aggregating the resulting amounts, the Repurchase
Price being for this purpose attributed to Equivalent Securities of each
such description in the same proporﬁons as those in which the

Purchase Price was apportioned among the Purchased Securities)

and (B) the Market Value of Equivalent Securities at the relevant time.

In each case, if (A) is greater than (B), Buyer has a Transaction Exposure for
that Transaction equal to the excess, and if (B) is greater than (A), Seller has
a Transaction Exposure to Buyer equal fo the excess."

October 2000
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(ii) in paragraph 4(c) -

(aa) the words "any amount payable to the first party under paragraph 5
but unpaid" are deleted and replaced by "any amount which will
become payable to the first party under paragraph 5 during the period

“after the time at which the calculation is made which is equal to the
minimum period for the delivery of margin applicable under paragraph -
4(g) or which is payable to the first party under paragraph 5 but
unpaid”; and

(bb) the words "any amount payable to the other party under paragraph 5
but unpaid" are deleted and replaced by “"any amount which will
become payable to the other party under paragraph 5 during the
period after the time at which the caiculation is made which is equali to
the minimum period for the delivery of margin applicable under
paragraph 4(g) or which is payable to the other party under paragraph
5 but unpaid".]*

*.Delete as appropriate

October 2000
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R3S GIANEN : : _ ISMA.
ANNEX I
Form of Confirmation
To:
From:
D_até:
Subject: [Repurchase][Buy/Sell Back]* Transaction
{Reference Number: )

Dear Sirs,

The purpose of this {letter}/[facsimile}//[telex], a "Confirmation™ for the purposes of the
Agreement, is to set forth the terms and conditions of the above repurchase transaction
entered into between us on the Contract Date referred to below.

This Confirmation supplements and forms part of, and is subject to, the Global Master
'Repurchase Agreement as entered into between us as of [ ] as the same may be amended
from time to time (the "Agreement”). All provisions contained in the Agreement govern this -
-Confirmation except as expressly modified below. Words and phrases defined in the
Agreement and used in this Confirmation shall have the same meaning herein as in the
Agreement.

1. Contract Date:
2. Purchased Securities [state type[s] and nominal value[s]]:

3. - CUSIP, ISIN or other identifying number{s}

4. Buyer:

5. Seller:

8. Purchase Date:

7. Purchase Price:

8. Con_tractual Currency:

[s. Repurchase Date]:*
[10.  Terminable on demand]:*

11. Pricing Rate:

* Delete as appropriate
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[12.  Sell Back Price:]*
13. Buyer's Bank Account]s] Details:
14. Seller's Bank Account[s] Details;

[15. The Transaction is an Agency Transaction. [Name of Agent] is acting as agent'for
[name or identifier of Principal]]:* :

[16.  Additional Terms]:*

-Yours faithfully,

* Delete as appropriate
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TBMA/ISMA GLOBAL MASTER REPURCHASE AGREEMENT
(2000 VERSION)

THAILAND ANNEX
Supplemental terms and conditions for Thai domestic transactions *

1. Scope

In the event that the Securities in a Repurchase Transaction or Buy/Sell Back Transaction are )
securities issued by a Thai company and traded in Thailand, the following provisions shall

~apply.
2. Interpretation

Words and phrases defined in the Agreement and used in this Annex shall have the same
meaning herein as in the Agreement. In the event of any conflict between the terms of this
Annex and the terms of the Agreement, the terms of this Annex shall prevail.

3. Act of Insolvency

In the event that both Buyer and Seller are of Thai nationality, the wordings “as referred to in
section 3 of the Insolvency Act 1986” in paragraph 2(a)(vi) shall be deleted. -

4. Confirmation

The Confirmation required under paragraph 3(b), whether in the form of Annex Il attached to
the Agreement or in any other form as agreed by the parties, must be signed by both Buyer
and Seller.

5.  Governing Law

In the event that both Buyer and Seller are of Thai nationality, paragraph 17 shall be amended
by replacing the existing provisions with the following wordings: “This Agreement shall be
governed by and construed in accordance with the laws of Thailand.” :

6. Waiver of Immunity

In the event that both Buyer and Seller are of Thai nationality, the reference to "Courts of
England" in paragraph 19 shall be replaced by"Courts of Thailand.”

! The provisions contained in this Thailand Annex shall be mcorporated in Annex I in addition to the other

supplemental provisions as may be agreed between the parties.
‘ The Thai Bond Dealing Centre
) ‘IZQ;J 12 December, 2001 .



TBMA/ISMA GLOBAL MASTER REPURCHASE AGREEMENT (2000 VERSION)

- Guidance Notes to the Thailand Annex:
These guidance notes:

e are designed to provide users of the Thailand Annex with information on its content
and general information about the effect of Thai laws on the Agreement;

L do not form part of the Agreement; and

®  discuss certain, but not all, of the provisions of the Thailand Annex.

A. INTRODUCTION
1. Purposes of Recommendatlons

The Thalland Annex has been prepared by the Task Force on the Repurchase Market under
the Domestic Bond Market Development Committee (the "Committee") appointed by the

163

- Ministry of Finance of Thailand. The Thailand Annex is designed to be incorporated as part of
Annex I to the Agreement with respect to repurchase transactions involving securities issued -

by a Thai company and traded in Thailand (the "Transaction"). For successful enforcement of

the Agreement and the Thai Supplemental Terms or Conditions, the Transactions must be -

characterized by Thai court as being in the nature of purchase and sale transactions (which
makes no distinction between a repurchase transaction and a buy and sell back transaction) as
opposed to financing transactions. Due to the lack of judicial precedents in Thailand, the
Agreement and the Thailand Annex have been recommended by the Thai Bond Dealing
* Centre for use by all persons dealing with repurchase transactions involving securities issued
by a Thai company and traded in Thailand. This will be with a view to securing favorable
“rulings from Thai courts for the enforcement of the Agreement and the Thailand Annex, if

tested in court, as a purchase and sale transaction as opposed to collateralized loan. Although ~
the Thai Bond Dealing Centre takes the view that the Agreement as supplemented by the

. Thailand Annex should be viewed by Thai courts, a Thai law legal point of view, as a

purchase and sale transaction and not a collateralized loan, there has been no judicial .

precedent on this issue in Thailand. -

“In arranging the Transactions and in completing the Agreement, it is advisable that the parties
“thereto also read the Guidance Notes for Use with the TBMA/ISMA Global Master
‘Repurchase “Agreement (2000 Version) and seek further legal advice where appropriate.
-Neither the Committee nor the Thai Bond Dealing Centre accepts any responsibility for
consequences resulting from the use of the Agreement and/or the Thai Annex by any person.

The Thai Bond Dealing Centre
ﬁ{ 12 December, 2001
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2. Other Commercial Terms

The Thailand Annex is not intended to limit parties' freedom to incorporate other commercial
terms and additional issues which may arise subject to appropriate consideration and advice.
In the event that the Transaction is agreed upon by the parties to be in the nature of buy and
sell back, a careful review of commercxal terms prov1ded n Buy/SelI Back Annex is }ughly

recommended.
3. Taxation

Taxation on a Transaction and other matters related thereto which is governed by the
Agreement as supplemented by the Thailand Annex is more favorable that those carried out
by the relevant parties based on other forms of arrangements or agreements. If the Agreement
and the Thailand Annex are used by parties outside Thailand or parties who are subject to
taxation regimes other than those of Thailand, taxation advice in the relevant jurisdictions

should be sought.

B. INFORMATION ON CONTENTS
1. Conﬁrm_atio'n

The Confirmation must be signed by both Buyer and Seller in order to avoid the risk that the
Thai court may reject enforcement of the Transaction against Buyer or Seller who fails to
perform its obligations under the Agreement due to lack of the required evidence. Under Thai
law, an agreement to sell or buy property in such nature as the Securities is not enforceable in
court unless there is written evidence signed by the party liable or unless earnest 1s given or
there is part performance.

2. Governing Law

In the event that both Buyer and Seller are of Thai nationality, Thai law must be the

governing law of the Agreement. In case Buyer and Seller are of different nationalities and
one of them is Thai, the parties may choose to have Thai law, English law (as originally
provided in the Agreement) or any other foreign law as the governing law of the Agreement.
In the event that English law or any other foreign law is the governing law, the Thai court will
apply English law or such foreign law to the essential elements and effects of the Agreement
and the Thailand Annex to the extent that English law or such foreign law is proven to its
satisfaction and is not considered contrary to the public order or good morals of the people of
Thailand. The scope of the public order and good morals of the people of Thailand are issues
to be interpreted by the court on a case by case basis. There has been no judicial precedent on
whether or not any of the provisions contained in the Agreement if enforced in accordance
with English law or a foreign law are deemed to be contrary to the public order or good

‘morals of the people of Thailand. In addition, there is no basis. under

‘ The Thai Bond Dealing Centre -
‘z/LM:C 12 December, 2001 .
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Thai law for submission to the jurisdiction of a court of any authority outside Thailand,

‘therefore, the validity and binding effect under Thai law of the submission by a person to the

jurisdiction of a foreign court and of the waivers to objections to forum is uncertain.

Any judgment obtained in the courts of Englaﬁd or any other foreign countries would not be

enforced as such by the Courts of Thailand, but such judgment may, at the discretion of the

Courts of Thailand, be admitted as evidence of an obligation in new proceedings instituted in
the Courts of Thailand, which would judge the issue on the evidence before it.

C. - GENERAL INFORMATION ON THAI LAW
1. General Law Affecting Transactions

The rights and obligations of the parties to the Agreement may be limited by applicable
statutes of limitation, bankruptcy, insolvency, liquidation, reorganization, moratorium, or
other laws of general application of Thailand relating to or affecting the rights of creditors, or
may be subject to defense of set-off or counterclaim. o

2. Contractual Currency

Under Thai law, where a money debt is expressed in a foreign currency, payment may be
made in Thai currency. In such case, conversion will be based on the current rate of exchange
at the place of payment at the time of payment. In addition, in rendering judgement or order

enforcing the Agreement, the Courts of Thailand may, within its discretion, require payments |

in appropriate foreign currency or in Thai currency. There has been no judicial precedent on
the enforceability under Thai law of the provision concerning currency indemnity contained in
the Agreement.

3. Language

In general, Thai law requires that documents in foreign languages be translated into Thai
language in order to be admissible as evidence in the courts of Thailand. Nevertheless, if the
case is brought to the Central Bankruptcy Court or Central Intellectual -Property and
International Trade Court, documents in English language may be admitted by the Court
should the parties agree not to translate them and the Court is of the opinion that such
documents are not evidence in the major issue of the case.

The Thai Bond Dealing Centre -
'&a\x 12 December, 2001 ’ o
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