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# # 4086096634 : MAJOR LAW

KEY WORD: LEGAL PROTECTION / DATA/ ELECTRONIC DATABASES
MR.PARAMATE BOONYANAN : LEGAL PROTECTION OF DATA IN
ELECTRONIC DATABASES. THESIS ADVISOR : ASSOC.PROF. SUDHRAMA
YOONAIDHRAMA, THESIS COADVISOR : CHALERMCHAI KOKKEADTIKUL,

178 pp. ISBN.974-13-1184-2

Information technology is among the fast growing industries of the world today. It leads
to the new concept of thinking in various aspects including data and knowledge recording.  Data
collected in various forms play the crucial part of the formation of all humans’ creativity. The
collection of data named ‘database’ would be subsequently the main sources of creation publicly
known as ‘Intellectual Property’. However, the procedures of protection to the data themselves

and the producers of such creations are not fully materialized.

Piracy of those valuable data and database becomes the huge problem in Information
technology industry. All the leading nations such as the USA, UK and members of the European
Union establish their own effective protection systems and update the relevant laws regularly.
Such effort has been extended to the international level as draft of agreement on intellectual
property protection among the member states of the World Intellectual Property Organisation

(WIPO).

In Thailand, the concept of intellectual property protection is also recognised. However,
only a few laws concerning copyright, patent and trademark already exist and nothing close to
electronic data and databases at all. Therefore, more regulations on intellectual property
protection based on international standard protection system would have to be enacted to cope

with the rapid growth of the industry in the near future.
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! Stephen M. Maurer, Raw Knowledge Protecting Technical Databases for Science and
Industry, A Report Prepared for the National Research Council’s Workshop on Promoting Access
to Scientific and Technical Data for the Public Interest, 1999.

® Kathleen Lopez Nolan , Gale Directory of Databases, New York & London, 1995.

page 4.
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0 Ibid, page 6.
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" .H. Reichman & Pamela Samuelson, “Intellectual Property Rights in Data?,” Vol. 50

Vanderbilt Law Review, January 1997, at p. 67
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d) for the producers of the first fixations of films, in respect of the original and copies of
their films;

e) for broadcasting organisations, of fixations of their broadcasts, whether those

broadcasts are transmitted by wire or over the air, including by cable or satellite.
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"'EU Copyright Directive Article 1 : Scope

Except in the cases referred to in Article 10, this Directive shall leave intact and shall in
no way affect specific existing Community provisions relating to:

a) the legal protection of computer programs;

b) rental right, lending right and certain rights related to copyright in the field of
intellectual property;

¢) copyright and related rights applicable to broadcasting of programmes by

satellite and cable retransmission;

d) the term of protection of copyright and certain related rights;
€) the legal protection of databases.



64

3.2.2.3 andgnssantludeyailasuanununses

o Aa A (] A Aa ad
dadnuuazranuz Idsumsduasesdniuasdudiuaning
119 (exclusive right) 1 4 utuIManan” fe

AAa aA uls)d

9
1. gaseauiiansinegdnse luldimsig (Reproduction

Qe

=3 A

right) Iz aunilansenavvalunaiuvesaues Iag
an
15m3lag

2. gasnauiianshez linie lildkanuvesaumuunsosn
Ulﬂ’s:f?ﬂ‘ﬁﬁiu% (communication to the public) NIOMIHAAITY
aaﬂtjmmsmz (making available to the public) liteegru
A o
dolagnau

9 =

3.0 A anuilans Wi s NIzNeLINT YOI UIDY

(distribution right) 00NgA515ME

Taed s s lumsesnnguineluilssmaaundn aansadimua

¥ D), A& ad 4 . 9 9 v A A
Yosnuluansaavia (exclusive right) ﬂlﬂﬂﬁjﬁiNﬁuulﬂﬁluﬁQWﬂﬂiﬂl DINLYU

[ t;y A = a a Jd o 2’ A 9
° ﬂTiVIT%]VIhljJﬂJLinuﬂu!‘HQW”ImGHEJ YU ﬂﬁVﬂ‘meWi’)ul‘]_]GlGD'

d o 3’ A 2 Aav Y
ﬂiziﬂﬁﬁuﬁauuﬂﬂa AITMBUNDNITANET LI IIYN WA

9

a ‘e Yo o Y v Yo 9 5 a
AMNYIFATNTUU (E!Tn“]f'mgﬁaﬂﬁ]'lﬂﬂ’l“]fﬂl‘]ff]iﬂﬂu@ﬂﬁ\‘lﬂﬂﬁ)
Y 1

& o o A Y \ o o A
e windlumsiguieiss Teasioue wu msvitiinedlu
a 1 A d' o
NILUIUMIHANNUODNGEIFIINUL 130 1015 Towing

[ A a A A 4
NIINAN LFU INOAUNDIT nsemolse Toxias1sae Nssie
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1. Member States shall provide authors with the exclusive right to authorise or

prohibit any communication to the public of originals and copies of their works,by wire
or wireless means, including the making available to the public of their works in such a
way that members of the public may access them from a place and at a time individually

chosen by them.
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hereafter grant to their nationals as well as the rights specially granted by this Treaty.
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 WIPO Draft Treaty, Article 1 :

1) Contracting Parties shall protect any database that represents a substantial investment

in the collection, assembly, verification, organization or presentation of the contents of

the database.

(2) The legal protection set forth in this Treaty extends to a database regardless of the

form or medium in which the database is embodied, and regardless of whether or not the

database is made available to the public.

(3) The protection granted under this Treaty shall be provided irrespective of any

protection provided for a database or its contents by copyright or by other rights granted

by Contracting Parties in their national legislation.

(4) The protection under this Treaty shall not extend to any computer program as such,

including without limitation any computer program used in the manufacture, operation or

maintenance of a database.

**H.R. 3531 and EU Database Directive.

7Us. Copyright Sec. 101 Definitions : A work is “fixed” in a tangible medium of
expression when its embodiment in a copy or phonorecord, by or under the authority of the author,
is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise
communicated for a period of more than transitory duration. A work consisting of sounds, images,
or both, that are being transmitted, is “fixed” for purposed of this title if a fixation of the work is

being made simultaneously with its transmission.
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** "database" means a collection of independent works, data or other materials arranged
in a systematic or methodical way and capable of being individually accessed by electronic or other
means. See WIPO Draft Treaty Article 2.

* "maker of the database" means the natural or legal person or persons with control and
responsibility for the undertaking of a substantial investment in making a database. See EU

Directive Article 7(2).
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" “Database maker” means the natural or juristic person making a substantial investment,
qualitatively or quantitatively, in the collection, assembly, verification, organization and/or
presentation of the contents of the database. Unless provided otherwise by contract--

(1) where two or more persons qualify as the makers of a database, they are jointly the
database maker;

(2) where a database is made by employees within the scope of their employment, the
employer is the database maker; and

(3) where a database is made pursuant to special order or commission, the person who
ordered or commissioned the database is the database maker. See H.R.3531 Section 2

" “Database owner” means the database maker or the natural or juristic person who is the
database maker's successor in interest.See H.R. 3531 Section 2

" nsubstantial investment" means any qualitatively or quantitatively significant investment
of human, financial, technical or other resources in the collection, assembly, verification,
organization or presentation of the contents of the database. See EU Directive Article 7(2)

" mutilization" means the making available to the public of all or a substantial part of the

contents of a database by any means, including by the distribution of copies, by renting, or by on-
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line or other forms of transmission, including making the same available to the public at a place and
at a time individually chosen by each member of the public. See EU Directive Article 7(2)

" rre-utilization' shall mean any form of making available to the public all or a substantial
part of the contents of a database by the distribution of copies, by renting, by on-line or other forms
of transmission. See EU Directive Article 7(2)

" “Use' and ‘reuse' means making available all or a substantial part, qualitatively or
quantitatively, of the contents of a database, or access to all or such substantial part, whether or not
for direct or indirect commercial advantage or financial gain, by any means now known or later
developed, including any of the following: (i) marketing, selling, or renting; (ii) in the form of
permanent or temporary copies; or (iii) by distribution, any online or other form of transmission.
See H.R. 3531

" nextraction" means the permanent or temporary transfer of all or a substantial part of the
contents of a database to another medium by any means or in any form. See EU Directive Article
7(2)

7 (2) Contracting Parties may, in their national legislation, provide that the right of
utilization provided for in paragraph (1) does not apply to distribution of the original or any copy of
any database that has been sold or the ownership of which has been otherwise transferred in that

Contracting Party's territory by or pursuant to authorization. See WIPO Draft Treaty Article 3(2).
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" WIPO Draft Treaty, Article 8 : Term of Protection

(1) The rights provided for in this Treaty shall attach when a database meets the
requirements of Article 1(1).and shall endure for at least

Alternative A: 25

Alternative B: 15

years from the first day of January in the year following the date when the database first
met the requirements of Article 1(1).

(2) In the case of a database that is made available to the public, in whatever manner,
before the expiry of the period provided for in paragraph (1), the term of protection shall endure for

at least
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Alternative A: 25

Alternative B: 15

years from the first day of January in the year following the date when the database was
first made available to the public.

(3) Any substantial change to the database, evaluated qualitatively or quantitatively,
including any substantial change resulting from the accumulation of successive additions, deletions,
verifications, modifications in organization or presentation, or other alterations, which constitute a
new substantial investment, shall qualify the database resulting from such investment for its own
term of protection.

" EU Directive: Article 10 - Term of protection

1. The right provided for in Article 7 shall run from the date of completion of the making
of the database. It shall expire fifteen years from the first of January of the year following the date
of completion.

2. In the case of a database which is made available to the public in whatever manner
before expiry of the period provided for in paragraph 1, the term of protection by that right shall
expire fifteen years from the first of January of the year following the date when the database was
first made available to the public.

3. Any substantial change, evaluated qualitatively or quantitatively, to the contents of a
database including any substantial change resulting from the accumulation of successive additions,
deletions or alterations, which would result in the database being considered to be a substantial new
investment, evaluated qualitatively or quantitatively, shall qualify the database resulting from that
investment for its own term of protection.

* US. H.R. 3531SEC. 6. Duration of Prohibitions. (a) A database becomes subject to this
Act when the necessary investment has been made to qualify its maker as such under section 2. The
database shall remain subject to this Act for a period of twenty-five years from the first of January
following the date when it was first made available to the public or the date when it was first placed

in commercial use, whichever is earlier.
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(b) Any change of commercial significance, qualitatively or quantitatively, to a database, including
any such change through the accumulation of successive additions, deletions, reverifications,
alterations, modifications in organization or presentation, or other modifications, shall make the

resulting database subject to this Act for its own term, as calculated under subsection (a).
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Preamble

The Contracting Parties,

Desiring to enhance and stimulate the production, distribution and international trade in

databases,

Recognizing that databases are a vital element in the development of a global information
infrastructure and an essential tool for promoting economic, cultural and technological

advancement,

Recognizing that the making of databases requires the investment of considerable human,
technical and financial resources but that such databases can be copied or accessed at a fraction of

the cost needed to design them independently,

Desiring to establish a new form of protection for databases by granting rights adequate to enable
the makers of databases to recover the investment they have made in their databases and by

providing international protection in a manner as effective and uniform as possible,

Emphasizing that nothing in this Treaty shall derogate from existing obligations that Contracting
Parties may have to each other under treaties in the field of intellectual property, and in particular,
that nothing in this Treaty shall in any way prejudice the rights granted to authors in the Berne

Convention for the Protection of Literary and Artistic Works,

Have agreed as follows:
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Article 1

Scope

(1) Contracting Parties shall protect any database that represents a substantial investment in the

collection, assembly, verification, organization or presentation of the contents of the database.

(2) The legal protection set forth in this Treaty extends to a database regardless of the form or
medium in which the database is embodied, and regardless of whether or not the database is made

available to the public.

(3) The protection granted under this Treaty shall be provided irrespective of any protection
provided for a database or its contents by copyright or by other rights granted by Contracting

Parties in their national legislation.

(4) The protection under this Treaty shall not extend to any computer program as such, including
without limitation any computer program used in the manufacture, operation or maintenance of a

database.

Article 2

Definitions

For the purposes of this Treaty:

(i) "database" means a collection of independent works, data or other materials arranged in a
systematic or methodical way and capable of being individually accessed by electronic or other

means;

(ii) "extraction" means the permanent or/temporary transfer of all-or a'substantial part of the

contents of a database to another medium by any means or in any form;

(iii) "maker of the database" means the natural or legal person or persons with control and

responsibility for the undertaking of a substantial investment in making a database;

(iv) "substantial investment" means any qualitatively or quantitatively significant investment of
human, financial, technical or other resources in the collection, assembly, verification,

organization or presentation of the contents of the database;
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(v) "substantial part", in reference to the contents of a database, means any portion of the
database, including an accumulation of small portions, that is of qualitative or quantitative

significance to the value of the database;

(vi) "utilization" means the making available to the public of all or a substantial part of the
contents of a database by any means, including by the distribution of copies, by renting, or by on-
line or other forms of transmission, including making the same available to the public at a place

and at a time individually chosen by each member of the public.

Article 3

Rights

(1) The maker of a database eligible for protection under this Treaty shall have the right to

authorize or prohibit the extraction or utilization of its contents.

(2) Contracting Parties may, in their national legislation, provide that the right of utilization
provided for in paragraph (1) does not apply to distribution of the original or any copy of any
database that has been sold or the ownership of which has been otherwise transferred in that

Contracting Party's territory by or pursuant to authorization.

Article 4

Rightholders

(1) The rights provided under this Treaty shall be owned by the maker of the database.

(2) The rights provided under this Treaty shall be freely transferable.

Article 5

Exceptions

(1) Contracting Parties may, in their national legislation, provide exceptions to or limitations of
the rights provided in this Treaty in certain special cases that do not conflict with the normal
exploitation of the database and do not unreasonably prejudice the legitimate interests of the

rightholder.

(2) It shall be a matter for the national legislation of Contracting Parties to determine the
protection that shall be granted to databases made by governmental entities or their agents or

employees.
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Article 6

Beneficiaries of Protection

(1) Each Contracting Party shall protect according to the terms of this Treaty makers of databases

who are nationals of a Contracting Party.

(2) The provisions of paragraph (1) shall also apply to companies, firms and other legal entities
formed in accordance with the laws of a Contracting Party or having their registered office,
central administration or principal place of business within a Contracting Party; however, where
such a company, firm or other legal entity has only its registered office in the territory of a
Contracting Party, its operations must be genuinely linked on an on-going basis with the economy

of a Contracting Party.

Article 7

National Treatment and Independence of Protection

(1) The maker of a database shall enjoy in respect of the protection provided for in this Treaty, in
Contracting Parties other than the Contracting Party of which he is a national, the rights which
their respective laws do now or may hereafter grant to their nationals as well as the rights

specially granted by this Treaty.

(2) Protection of a database in the Contracting Party of which the maker of the database is a

national shall be governed by national legislation.

(3) The enjoyment and the exercise of rights under this Treaty shall be independent of the
existence of protection in the Contracting Party of which the maker of a database is a national.
Apart from the provisions of this Treaty, the extent of protection, as well as the means and extent
of redress, shall be governed exclusively by the laws of the Contracting Party where protection is

claimed.

(4) Makers of databases who are not nationals of a Contracting Party but who have their habitual
residence in a Contracting Party shall, for the purposes of this Treaty, be assimilated to nationals

of that Contracting Party.
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Article 8

Term of Protection
(1) The rights provided for in this Treaty shall attach when a database meets the requirements of
Article 1(1) and shall endure for at least
Alternative A: 25

Alternative B: 15

years from the first day of January in the year following the date when the database first met the

requirements of Article 1(1).

(2) In the case of a database that is made available to the public, in whatever manner, before the

expiry of the period provided for in paragraph (1), the term of protection shall endure for at least

Alternative A: 25

Alternative B: 15

years from the first day of January in the year following the date when the database was first

made available to the public.

(3) Any substantial change to the database, evaluated qualitatively or quantitatively, including any
substantial change resulting from the accumulation of successive additions, deletions,
verifications, modifications in organization or presentation, or other alterations, which constitute a
new substantial investment, shall qualify the database resulting from such investment for its own

term of protection.

Article 9

Formalities

The enjoyment and exercise of the rights provided for in this Treaty shall not be subject to any

formality.
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Article 10

Obligations concerning Technological Measures

(1) Contracting Parties shall make unlawful the importation, manufacture or distribution of
protection-defeating devices, or the offer or performance of any service having the same effect,
by any person knowing or having reasonable grounds to know that the device or service will be
used for, or in the course of, the exercise of rights provided under this Treaty that is not

authorized by the rightholder or the law.

(2) Contracting Parties shall provide for appropriate and effective remedies against the unlawful

acts referred to in paragraph (1).

(3) As used in this Article, "protection-defeating device" means any device, product or
component incorporated into a device or product, the primary purpose or primary effect of which
is to circumvent any process, treatment, mechanism or system that prevents or inhibits any of the

acts covered by the rights under this Treaty.

Article 11

Application in Time

(1) Contracting Parties shall also grant protection pursuant to this Treaty in respect of databases
that met the requirements of Article 1(1) at the date of the entry into force of this Treaty for each
Contracting Party. The duration of such protection shall be determined by the provisions of

Article 8.

(2) The protection provided for in paragraph (1) shall be without prejudice to any acts concluded

or rights acquired before the entry into force of this Treaty in each Contracting Party.

(3) A Contracting Party may provide for conditions under which copies of databases which were
lawfully made before the date of the entry into force of this Treaty for that Contracting Party may
be distributed to the public, provided that such provisions do not allow distribution for a period

longer than two years from that date.
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Article 12

Relation to Other Legal Provisions

The protection accorded under this Treaty shall be without prejudice to any other rights in, or
obligations with respect to, a database or its contents, including laws in respect of copyright,
rights related to copyright, patent, trademark, design rights, antitrust or competition, trade secrets,

data protection and privacy, access to public documents and the law of contract.

Article 13
Special Provisions on Enforcement of Rights

Alternative A

(1) Special provisions regarding the enforcement of rights are included in the Annex to the

Treaty.

(2) The Annex forms an integral part of this Treaty.
Alternative B

Contracting Parties shall ensure that the enforcement procedures specified in Part I1I, Articles 41
to 61, of the Agreement on Trade-Related Aspects of Intellectual Property Rights, Including
Trade in Counterfeit Goods, Annex 1C, of the Marrakesh Agreement Establishing the World
Trade Organization, concluded on April 15, 1994 (the "TRIPS Agreement"), are available under
their national laws so as to permit effective action against any act of infringement of the rights
provided under this Treaty, including expeditious remedies to prevent infringements, and
remedies that constitute a deterrent to further infringements. To this end, Contracting Parties shall

apply mutatis mutandis the provisions of Articles 41 to 61 of the TRIPS Agreement.



140

Alternative A
ANNEX
Enforcement of Rights
SECTION 1
GENERAL OBLIGATIONS

Article 1

1. Contracting Parties shall ensure that enforcement procedures as specified in this Annex are
available under their law so as to permit effective action against any act of infringement of rights
covered by this Treaty, including expeditious remedies to prevent infringements and remedies
which constitute a deterrent to further infringements. These procedures shall be applied in such a
manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards

against their abuse.

2. Procedures concerning the enforcement of rights covered by this Treaty shall be fair and
equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable time-

limits or unwarranted delays.

3. Decisions on the merits of a case shall preferably be in writing and reasoned. They shall be
made available at least to the parties to the proceeding without undue delay. Decisions on the
merits of a case shall be based only on evidence in respect of which parties were offered the

opportunity to be heard.

4. Parties to a proceeding shall have an opportunity for review by a judicial authority of final
administrative decisions and, subject to jurisdictional provisions in a Contracting Party's law
concerning the importance of a case, of at least the legal aspects of initial judicial decisions on the
merits of a case. However, there shall be no obligation to provide an opportunity for review of

acquittals in criminal cases.

5. It is understood that this Annex does not create any obligation to put in place a judicial system
for the enforcement of rights covered by this Treaty distinct from that for the enforcement of law
in general, nor does it affect the capacity of Contracting Parties to enforce their law in general.
Nothing in this Annex creates any obligation with respect to the distribution of resources as

between enforcement of rights covered by this Treaty and the enforcement of law in general.
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SECTION 2
CIVIL AND ADMINISTRATIVE PROCEDURES AND REMEDIES
Article 2

Fair and Equitable Procedures

Contracting Parties shall make available to the right holders' civil judicial procedures concerning
the enforcement of any right covered by this Treaty. Defendants shall have the right to written
notice which is timely and contains sufficient detail, including the basis of the claims. Parties
shall be allowed to be represented by independent legal counsel, and procedures shall not impose
overly burdensome requirements concerning mandatory personal appearances. All parties to such
procedures shall be duly entitled to substantiate their claims and to present all relevant evidence.
The procedure shall provide a means to identify and protect confidential information, unless this

would be contrary to existing constitutional requirements.

Article 3

Evidence

1. The judicial authorities shall have the authority, where a party has presented reasonably
available evidence sufficient to support its claims and has specified evidence relevant to
substantiation of its claims which lies in the control of the opposing party, to order that this
evidence be produced by the opposing party, subject in appropriate cases to conditions which

ensure the protection of confidential information.

2. In cases in which a party to a proceeding voluntarily and without good reason refuses access to,
or otherwise does not provide necessary information within a reasonable period, or significantly
impedes a procedure relating to an enforcement action, a Contracting Party may accord judicial
authorities the authority to make preliminary and final determinations, affirmative or negative, on
the basis of the information presented to them, including the complaint or the allegation presented
by the party adversely affected by the denial of access to information, subject to providing the

parties an opportunity to be heard on the allegations or evidence.

Article 4

Injunctions

1. The judicial authorities shall have the authority to order a party to desist from an infringement,

inter alia to prevent the entry into the channels of commerce in their jurisdiction of imported
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goods that involve the infringement of a right covered by this Treaty, immediately after customs
clearance of such goods. Contracting Parties are not obliged to accord such authority in respect of
protected subject matter acquired or ordered by a person prior to knowing or having reasonable
grounds to know that dealing in such subject matter would entail the infringement of a right

covered by this Treaty.

[Paragraph 2 of Article 44 of the TRIPS Agreement is not reproduced here.]

Article §

Damages

1. The judicial authorities shall have the authority to order the infringer to pay the right holder
damages adequate to compensate for the injury the right holder has suffered because of an
infringement of that person's right covered by this Treaty by an infringer who knowingly, or with

reasonable grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer to pay the right
holder expenses, which may include appropriate attorney's fees. In appropriate cases, Contracting
Parties may authorize the judicial authorities to order recovery of profits and/or payment of pre-
established damages even where the infringer did not knowingly, or with reasonable grounds to

know, engage in infringing activity.

Article 6

Other Remedies

In order to create an effective deterrent to infringement, the judicial authorities shall have the
authority to order that goods that they have-found to be infringing be, without compensation of
any sort, disposed of outside the channels of commerce in such a manner as to avoid any harm
caused to the right holder, or, unless this would be contrary-to existing constitutional
requirements, destroyed. The judicial authorities shall also have the authority to order that
materials and implements the predominant use of which has been in the creation of the infringing
goods be, without compensation of any sort, disposed of outside the channels of commerce in
such a manner as to minimize the risks of further infringements. In considering such requests, the
need for proportionality between the seriousness of the infringement and the remedies ordered as

well as the interests of third parties shall be taken into account. [A clause not reproduced here.]
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Article 7

Right of Information

Contracting Parties may provide that the judicial authorities shall have the authority, unless this
would be out of proportion to the seriousness of the infringement, to order the infringer to inform
the right holder of the identity of third persons involved in the production and distribution of the

infringing goods or services and of their channels of distribution.

Article 8

Indemnification of the Defendant

1. The judicial authorities shall have the authority to order a party at whose request measures
were taken and who has abused enforcement procedures to provide to a party wrongfully enjoined
or restrained adequate compensation for the injury suffered because of such abuse. The judicial
authorities shall also have the authority to order the applicant to pay the defendant expenses,

which may include appropriate attorney's fees.

2. In respect of the administration of any law pertaining to the protection or enforcement of rights
covered by this Treaty, Contracting Parties shall only exempt both public authorities and officials
from liability to appropriate remedial measures where actions are taken or intended in good faith

in the course of the administration of that law.

Article 9

Administrative Procedures

To the extent that any civil remedy can be ordered as a result of administrative procedures on the
merits of a case, such procedures shall conform to principles equivalent in substance to those set

forth in this Section.
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SECTION 3
PROVISIONAL MEASURES

Article 10

1. The judicial authorities shall have the authority to order prompt and effective provisional

measures:

(a) to prevent an infringement of any right covered by this Treaty from occurring, and in
particular to prevent the entry into the channels of commerce in their jurisdiction of goods,

including imported goods immediately after customs clearance;

(b) to preserve relevant evidence in regard to the alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures inaudita altera
parte where appropriate, in particular where any delay is likely to cause irreparable harm to the

right holder, or where there is a demonstrable risk of evidence being destroyed.

3. The judicial authorities shall have the authority to require the applicant to provide any
reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty
that the applicant is the right holder and that the applicant's right is being infringed or that such
infringement is imminent, and to order the applicant to provide a security or equivalent assurance

sufficient to protect the defendant and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the parties affected shall

be given notice, without delay after the execution of the measures at the latest. A review,
including a right to be heard, shall take place upon request of the defendant with a view to
deciding, within a reasonable period after the notification of the measures, whether these

measures shall be modified, revoked or confirmed.

5. The applicant may be required to supply other information necessary for the identification of

the goods concerned by the authority that will execute the provisional measures.

6. Without prejudice to paragraph 4, provisional measures taken on the basis of paragraphs 1 and
2 shall, upon request by the defendant, be revoked or otherwise cease to have effect, if

proceedings leading to a decision on the merits of the case are not initiated within a reasonable
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period, to be determined by the judicial authority ordering the measures where a Contracting
Party's law so permit or, in the absence of such a determination, not to exceed 20 working days or

31 calendar days, whichever is the longer.

7. Where the provisional measures are revoked or where they lapse due to any act or omission by
the applicant, or where it is subsequently found that there has been no infringement or threat of
infringement of a right covered by this Treaty, the judicial authorities shall have the authority to
order the applicant, upon request of the defendant, to provide the defendant appropriate

compensation for any injury caused by these measures.

8. To the extent that any provisional measure can be ordered as a result of administrative
procedures, such procedures shall conform to principles equivalent in substance to those set forth

in this Section.

SECTION 4
SPECIAL REQUIREMENTS RELATED TO BORDER MEAS URESJ
Article 11

Suspension of Release by Customs Authorities

Contracting Parties shall, in conformity with the provisions set out below, adopt proceduresi to
enable a right holder, who has valid grounds for suspecting that the importation of [words
omitted] pirated goods4 may take place, to lodge an application in writing with competent
authorities, administrative or judicial, for the suspension by the customs authorities of the release
into free circulation of such goods. [A clause omitted]. Contracting Parties may also provide for
corresponding procedures concerning the suspension by the customs authorities of the release of

infringing-goods destined-for exportation from their territories.
Article 12
Application

Any right holder initiating the procedures under Article 11 shall be required to provide adequate
evidence to satisfy the competent authorities that, under the laws of the country of importation,

there is prima facie an infringement of the right holder's right covered by this
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Treaty and to supply a sufficiently detailed description of the goods to make them readily
recognisable by the customs authorities. The competent authorities shall inform the applicant
within a reasonable period whether they have accepted the application and, where determined by

the competent authorities, the period for which the customs authorities will take action.

Article 13

Security or Equivalent Assurance

1. The competent authorities shall have the authority to require an applicant to provide a security
or equivalent assurance sufficient to protect the defendant and the competent authorities and to
prevent abuse. Such security or equivalent assurance shall not unreasonably deter recourse to

these procedures.

[Paragraph 2 of Article 53 of the TRIPS Agreement is not reproduced here.]

Article 14

Notice of Suspension

The importer and the applicant shall be promptly notified of the suspension of the release of

goods according to Article 11.

Article 15

Duration of Suspension

If, within a period not exceeding 10 working days after the applicant has been served notice of the
suspension, the customs authorities have not been informed that proceedings leading to a decision
on the merits of the case have been initiated by a party other than the defendant, or that the duly
empowered authority-has taken provisional measures prolonging the suspension of the release of
the goods, the goods shall be released, provided that all other conditions for importation or
exportation-have been complied with; in appropriate cases, this time-limit may be-extended by
another 10 working days. If proceedings leading to a decision on the merits of the case have been
initiated, a review, including a right to be heard, shall take place upon request of the defendant
with a view to deciding, within a reasonable period, whether these measures shall be modified,
revoked or confirmed. Notwithstanding the above, where the suspension of the release of goods is
carried out or continued in accordance with a provisional judicial measure, the provisions of

paragraph 6 of Article 10 shall apply.
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Article 16

Indemnification of the Importer and of the Owner of the Goods

Relevant authorities shall have the authority to order the applicant to pay the importer, the
consignee and the owner of the goods appropriate compensation for any injury caused to them
through the wrongful detention of goods or through the detention of goods released pursuant to

Article 15.

Article 17

Right of Inspection and Information

Without prejudice to the protection of confidential information, Contracting Parties shall provide
the competent authorities the authority to give the right holder sufficient opportunity to have any
goods detained by the customs authorities inspected in order to substantiate the right holder's
claims. The competent authorities shall also have authority to give the importer an equivalent
opportunity to have any such goods inspected. Where a positive determination has been made on
the merits of a case, Contracting Parties may provide the competent authorities the authority to
inform the right holder of the names and addresses of the consignor, the importer and the

consignee and of the quantity of goods in question.

Article 18

Ex Officio Action

Where Contracting Parties require competent authorities to act upon their.own initiative and to
suspend the release of goods in respect of which they have acquired prima facie evidence that a

right covered by this Treaty is being infringed:

(a) the competent authorities may at any time seek from the right holder any information that may

assist them to exercise these powers;

(b) the importer and the right holder shall be promptly notified of the suspension. Where the
importer has lodged an appeal against the suspension with the competent authorities, the

suspension shall be subject to the conditions, mutatis mutandis, set out at Article 15;
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(c) Contracting Parties shall only exempt both public authorities and officials from liability to

appropriate remedial measures where actions are taken or intended in good faith.

Article 19

Remedies

Without prejudice to other rights of action open to the right holder and subject to the right of the
defendant to seek review by a judicial authority, competent authorities shall have the authority to
order the destruction or disposal of infringing goods in accordance with the principles set out in

Atticle 6. [A clause not reproduced here.]

Article 20

De Minimis Imports

Contracting Parties may exclude from the application of above provisions small quantities of
goods of a non-commercial nature contained in travellers' personal luggage or sent in small

consignments.

SECTION 5
CRIMINAL PROCEDURES

Article 21

Contracting Parties shall provide for criminal procedures and penalties to be applied at least in
cases of wilful [words omitted] piracy on a commercial scale. Remedies available shall include
imprisonment and/or monetary fines sufficient to provide a deterrent, consistently with the level
of penalties applied for crimes of a corresponding gravity. In appropriate cases, remedies
available shall also include the seizure, forfeiture and destruction of the infringing goods and of
any materials and implements the predominant use of which has been in the commission of the

offence. [A clause not reproduced here.]
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' For the purpose of this Annex, the term "right holder" includes federations and associations

having legal standing to assert such rights.

* Where a Contracting Party has dismantled substantially all controls over movement of goods
across its border with another Contracting Party with which it forms part of a customs union, it

shall not be required to apply the provisions of this Section at that border.

* It is understood that there shall be no obligation to apply such procedures to imports of goods
put on the Market in another country by or with the consent of the right holder, or to goods in

transit.

* For the purposes of this Annex:

"pirated goods" shall mean any goods which are copies made without the consent of the right
holder or person duly authorized by the right holder in the country of production and which are
made directly or indirectly from an article where the making of that copy would have constituted

an infringement of a right covered by this Treaty under the law of the country of importation.
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NANUHIN V.
EU Databases Directive
Directive 96/9/EC of the European Parliament and of the Council of 11 March

1996 on the legal protection of databases

DIRECTIVE 96/9/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 11
March 1996 on the legal protection of databases

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular Article 57
(2), 66 and 100a thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the Economic and Social Committee (2),

Acting in accordance with the procedure laid down in Article 189b of the Treaty (3),

(1) Whereas databases are at present not sufficiently protected in all Member States by existing
legislation; whereas such protection, where it exists, has different attributes;

(2) Whereas such differences in the legal protection of databases offered by the legislation of the
Member States have direct negative effects on the functioning of the internal market as regards
databases and in particular on the freedom of natural and legal persons to provide on-line
database goods and services on the basis of harmonized legal arrangements throughout the
Community; whereas such differences could well become more pronounced as Member States
introduce new legislation in this field, which is now taking on an increasingly international
dimension;

(3) Whereas existing differences distorting the functioning of the internal market need to be
removed and new ones prevented from arising, while differences not adversely affecting the
functioning of the internal market or the development of an information market within the
Community need not be removed or prevented from arising;

(4) Whereas copyright protection for databases exists in varying forms in the Member States
according to legislation or case-law, and whereas, if differences in legislation in the scope and
conditions of protection remain between the Member States, such unharmonized intellectual
property rights can have the effect of preventing the free movement of goods or services within
the Community;

(5) Whereas copyright remains an appropriate form of exclusive right for authors who have
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created databases;

(6) Whereas, nevertheless, in the absence of a harmonized system of unfair-competition
legislation or of case-law, other measures are required in addition to prevent the unauthorized
extraction and/or re-utilization of the contents of a database;

(7) Whereas the making of databases requires the investment of considerable human, technical
and financial resources while such databases can be copied or accessed at a fraction of the cost
needed to design them independently;

(8) Whereas the unauthorized extraction and/or re-utilization of the contents of a database
constitute acts which can have serious economic and technical consequences;

(9) Whereas databases are a vital tool in the development of an information market within the
Community; whereas this tool will also be of use in many other fields;

(10) Whereas the exponential growth, in the Community and worldwide, in the amount of
information generated and processed annually in all sectors of commerce and industry calls for
investment in all the Member States in advanced information processing systems;

(11) Whereas there is at present a very great imbalance in the level of investment in the database
sector both as between the Member States and between the Community and the world's largest
database-producing third countries;

(12) Whereas such an investment in modern information storage and processing systems will not
take place within the Community unless a stable and uniform legal protection regime is
introduced for the protection of the rights of makers of databases;

(13) Whereas this Directive protects collections, sometimes called 'compilations’, of works, data
or other materials which are arranged, stored and accessed by means which include electronic,
electromagnetic or electro-optical processes-or-analogous processes;

(14) Whereas protection under this Directive should be extended to cover non-electronic
databases;

(15) Whereas the criteria used to determine whether a database should be protected by copyright
should be defined to the fact that the selection or the arrangement of the contents of the database
is the author's own intellectual creation; whereas such protection should cover the structure of the
database;

(16) Whereas no criterion other than originality in the sense of the author's intellectual creation
should be applied to determine the eligibility of the database for copyright protection, and in

particular no aesthetic or qualitative criteria should be applied;
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(17) Whereas the term 'database” should be understood to include literary, artistic, musical or
other collections of works or collections of other material such as texts, sound, images, numbers,
facts, and data; whereas it should cover collections of independent works, data or other materials
which are systematically or methodically arranged and can be individually accessed; whereas this
means that a recording or an audiovisual, cinematographic, literary or musical work as such does
not fall within the scope of this Directive;

(18) Whereas this Directive is without prejudice to the freedom of authors to decide whether, or
in what manner, they will allow their works to be included in a database, in particular whether or
not the authorization given is exclusive; whereas the protection of databases by the sui generis
right is without prejudice to existing rights over their contents, and whereas in particular where an
author or the holder of a related right permits some of his works or subject matter to be included
in a database pursuant to a non-exclusive agreement, a third party may make use of those works
or subject matter subject to the required consent of the author or of the holder of the related right
without the sui generis right of the maker of the database being invoked to prevent him doing so,
on condition that those works or subject matter are neither extracted from the database nor re-
utilized on the basis thereof;

(19) Whereas, as a rule, the compilation of several recordings of musical performances on a CD
does not come within the scope of this Directive, both because, as a compilation, it does not meet
the conditions for copyright protection and because it does not represent a substantial enough
investment to be eligible under the sui generis right;

(20) Whereas protection under this Directive may also apply to the materials necessary for the
operation or consultation of certain databases such as thesaurus and indexation systems;

(21) Whereas the protection provided for in-this Directive relates to.databases in which works,
data or other materials have been arranged systematically or methodically; whereas it is not
necessary for those materials to have been physically stored in-an organized manner;

(22) Whereas electronic databases within the meaning of this Directive may also-include devices
such as CD-ROM and CD-i;

(23) Whereas the term 'database’ should not be taken to extend to computer programs used in the
making or operation of a database, which are protected by Council Directive 91/250/EEC of 14
May 1991 on the legal protection of computer programs (4);

(24) Whereas the rental and lending of databases in the field of copyright and related rights are

governed exclusively by Council Directive 92/100/EEC of 19 November 1992 on rental right and
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lending right and on certain rights related to copyright in the field of intellectual property (5);
(25) Whereas the term of copyright is already governed by Council Directive 93/98/EEC of 29
October 1993 harmonizing the term of protection of copyright and certain related rights (6);

(26) Whereas works protected by copyright and subject matter protected by related rights, which
are incorporated into a database, remain nevertheless protected by the respective exclusive rights
and may not be incorporated into, or extracted from, the database without the permission of the
rightholder or his successors in title;

(27) Whereas copyright in such works and related rights in subject matter thus incorporated into a
database are in no way affected by the existence of a separate right in the selection or
arrangement of these works and subject matter in a database;

(28) Whereas the moral rights of the natural person who created the database belong to the author
and should be exercised according to the legislation of the Member States and the provisions of
the Berne Convention for the Protection of Literary and Artistic Works; whereas such moral
rights remain outside the scope of this Directive;

(29) Whereas the arrangements applicable to databases created by employees are left to the
discretion of the Member States; whereas, therefore nothing in this Directive prevents Member
States from stipulating in their legislation that where a database is created by an employee in the
execution of his duties or following the instructions given by his employer, the employer
exclusively shall be entitled to exercise all economic rights in the database so created, unless
otherwise provided by contract;

(30) Whereas the author's exclusive rights should include the right to determine the way in which
his work is exploited and by whom, and in particular to control the distribution of his work to
unauthorized persons;

(31) Whereas the copyright protection of databases includes making databases available by means
other than the distribution of copies;

(32) Whereas Member States are required to ensure that their national provisions are at least
materially equivalent in the case of such acts subject to restrictions as are provided for by this
Directive;

(33) Whereas the question of exhaustion of the right of distribution does not arise in the case of
on-line databases, which come within the field of provision of services; whereas this also applies
with regard to a material copy of such a database made by the user of such a service with the

consent of the rightholder; whereas, unlike CD-ROM or CD-i, where the intellectual property is
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incorporated in a material medium, namely an item of goods, every on-line service is in fact an
act which will have to be subject to authorization where the copyright so provides;

(34) Whereas, nevertheless, once the rightholder has chosen to make available a copy of the
database to a user, whether by an on-line service or by other means of distribution, that lawful
user must be able to access and use the database for the purposes and in the way set out in the
agreement with the rightholder, even if such access and use necessitate performance of otherwise
restricted acts;

(35) Whereas a list should be drawn up of exceptions to restricted acts, taking into account the
fact that copyright as covered by this Directive applies only to the selection or arrangements of
the contents of a database; whereas Member States should be given the option of providing for
such exceptions in certain cases; whereas, however, this option should be exercised in accordance
with the Berne Convention and to the extent that the exceptions relate to the structure of the
database; whereas a distinction should be drawn between exceptions for private use and
exceptions for reproduction for private purposes, which concerns provisions under national
legislation of some Member States on levies on blank media or recording equipment;

(36) Whereas the term 'scientific research’ within the meaning of this Directive covers both the
natural sciences and the human sciences;

(37) Whereas Article 10 (1) of the Berne Convention is not affected by this Directive;

(38) Whereas the increasing use of digital recording technology exposes the database maker to the
risk that the contents of his database may be copied and rearranged electronically, without his
authorization, to produce a database of identical content which, however, does not infringe any
copyright in the arrangement of his database;

(39) Whereas, in addition to aiming to protect the copyright in-the original selection or
arrangement of the contents of a database, this Directive seeks to safeguard the position of makers
of databases against misappropriation-of the results of the financial and professional investment
made in obtaining and collection the contents by protecting the whole or substantial parts of a
database against certain acts by a user or competitor;

(40) Whereas the object of this sui generis right is to ensure protection of any investment in
obtaining, verifying or presenting the contents of a database for the limited duration of the right;
whereas such investment may consist in the deployment of financial resources and/or the
expending of time, effort and energy;

(41) Whereas the objective of the sui generis right is to give the maker of a database the option of
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preventing the unauthorized extraction and/or re-utilization of all or a substantial part of the
contents of that database; whereas the maker of a database is the person who takes the initiative
and the risk of investing; whereas this excludes subcontractors in particular from the definition of
maker;

(42) Whereas the special right to prevent unauthorized extraction and/or re-utilization relates to
acts by the user which go beyond his legitimate rights and thereby harm the investment; whereas
the right to prohibit extraction and/or re-utilization of all or a substantial part of the contents
relates not only to the manufacture of a parasitical competing product but also to any user who,
through his acts, causes significant detriment, evaluated qualitatively or quantitatively, to the
investment;

(43) Whereas, in the case of on-line transmission, the right to prohibit re-utilization is not
exhausted either as regards the database or as regards a material copy of the database or of part
thereof made by the addressee of the transmission with the consent of the rightholder;

(44) Whereas, when on-screen display of the contents of a database necessitates the permanent or
temporary transfer of all or a substantial part of such contents to another medium, that act should
be subject to authorization by the rightholder;

(45) Whereas the right to prevent unauthorized extraction and/or re-utilization does not in any
way constitute an extension of copyright protection to mere facts or data;

(46) Whereas the existence of a right to prevent the unauthorized extraction and/or re-utilization
of the whole or a substantial part of works, data or materials from a database should not give rise
to the creation of a new right in the works, data or materials themselves;

(47) Whereas, in the interests of competition between suppliers of information products and
services, protection by the-sui-generis-right-must not be afforded in-such a-way as to facilitate
abuses of a dominant position, in particular as regards the creation and distribution of new
products and services which have-an intellectual, documentary; technical, economic or
commercial added value; whereas, therefore, the provisions of this Directive are without prejudice
to the application of Community or national competition rules;

(48) Whereas the objective of this Directive, which is to afford an appropriate and uniform level
of protection of databases as a means to secure the remuneration of the maker of the database, is
different from the aim of Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of personal data and

on the free movement of such data (7), which is to guarantee free circulation of personal data on
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the basis of harmonized rules designed to protect fundamental rights, notably the right to privacy
which is recognized in Article 8 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms; whereas the provisions of this Directive are without prejudice to data
protection legislation;

(49) Whereas, notwithstanding the right to prevent extraction and/or re-utilization of all or a
substantial part of a database, it should be laid down that the maker of a database or rightholder
may not prevent a lawful user of the database from extracting and re-utilizing insubstantial parts;
whereas, however, that user may not unreasonably prejudice either the legitimate interests of the
holder of the sui generis right or the holder of copyright or a related right in respect of the works
or subject matter contained in the database;

(50) Whereas the Member States should be given the option of providing for exceptions to the
right to prevent the unauthorized extraction and/or re-utilization of a substantial part of the
contents of a database in the case of extraction for private purposes, for the purposes of
illustration for teaching or scientific research, or where extraction and/or re-utilization are/is
carried out in the interests of public security or for the purposes of an administrative or judicial
procedure; whereas such operations must not prejudice the exclusive rights of the maker to
exploit the database and their purpose must not be commercial;

(51) Whereas the Member States, where they avail themselves of the option to permit a lawful
user of a database to extract a substantial part of the contents for the purposes of illustration for
teaching or scientific research, may limit that permission to certain categories of teaching or
scientific research institution;

(52) Whereas those Member States which have specific rules providing for a right comparable to
the sui generis right provided-for in this Directive should be permitted-to retain, as far as the new
right is concerned, the exceptions traditionally specified by such rules;

(53) Whereas the burden of proof regarding the date of completion of the making of a database
lies with the maker of the database;

(54) Whereas the burden of proof that the criteria exist for concluding that a substantial
modification of the contents of a database is to be regarded as a substantial new investment lies
with the maker of the database resulting from such investment;

(55) Whereas a substantial new investment involving a new term of protection may include a
substantial verification of the contents of the database;

(56) Whereas the right to prevent unauthorized extraction and/or re-utilization in respect of a
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database should apply to databases whose makers are nationals or habitual residents of third
countries or to those produced by legal persons not established in a Member State, within the
meaning of the Treaty, only if such third countries offer comparable protection to databases
produced by nationals of a Member State or persons who have their habitual residence in the
territory of the Community;

(57) Whereas, in addition to remedies provided under the legislation of the Member States for
infringements of copyright or other rights, Member States should provide for appropriate
remedies against unauthorized extraction and/or re-utilization of the contents of a database;

(58) Whereas, in addition to the protection given under this Directive to the structure of the
database by copyright, and to its contents against unauthorized extraction and/or re-utilization
under the sui generis right, other legal provisions in the Member States relevant to the supply of
database goods and services continue to apply;

(59) Whereas this Directive is without prejudice to the application to databases composed of
audiovisual works of any rules recognized by a Member State's legislation concerning the
broadcasting of audiovisual programmes;

(60) Whereas some Member States currently protect under copyright arrangements databases
which do not meet the criteria for eligibility for copyright protection laid down in this Directive;
whereas, even if the databases concerned are eligible for protection under the right laid down in
this Directive to prevent unauthorized extraction and/or re-utilization of their contents, the term of
protection under that right is considerably shorter than that which they enjoy under the national
arrangements currently in force; whereas harmonization of the criteria for determining whether a
database is to be protected by copyright may not have the effect of reducing the term of protection
currently enjoyed by the rightholders concerned; whereas a derogation-should be laid down to that
effect; whereas the effects of such derogation must be confined to the territories of the Member

States concerned,

HAVE ADOPTED THIS DIRECTIVE:
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CHAPTER I -SCOPE

Article 1 - Scope

1. This Directive concerns the legal protection of databases in any form.

2. For the purposes of this Directive, 'database' shall mean a collection of independent works, data
or other materials arranged in a systematic or methodical way and individually accessible by

electronic or other means.

3. Protection under this Directive shall not apply to computer programs used in the making or

operation of databases accessible by electronic means.

Article 2 - Limitations on the scope

This Directive shall apply without prejudice to Community provisions relating to:

(a) the legal protection of computer programs;

(b) rental right, lending right and certain rights related to copyright in the field of intellectual

property,

(c) the term of protection of copyright and certain related rights.

CHAPTER II - COPYRIGHT

Article 3 - Object of protection

1. In accordance with this Directive, databases which, by reason of the selection or arrangement
of their contents, constitute the author's own intellectual creation shall be protected as such by

copyright. No other criteria shall be applied to determine their eligibility for that protection.

2. The copyright protection of databases provided for by this Directive shall not extend to their

contents and shall be without prejudice to any rights subsisting in those contents themselves.
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Article 4 - Database authorship

1. The author of a database shall be the natural person or group of natural persons who created the
base or, where the legislation of the Member States so permits, the legal person designated as the

rightholder by that legislation.

2. Where collective works are recognized by the legislation of a Member State, the economic

rights shall be owned by the person holding the copyright.
3. In respect of a database created by a group of natural persons jointly, the exclusive rights shall
be owned jointly.

Article S - Restricted acts
In respect of the expression of the database which is protectable by copyright, the author of a
database shall have the exclusive right to carry out or to authorize:
(a) temporary or permanent reproduction by any means and in any form, in whole or in part;

(b) translation, adaptation, arrangement and any other alteration;

(c) any form of distribution to the public of the database or of copies thereof. The first sale in the
Community of a copy of the database by the rightholder or with his consent shall exhaust the right

to control resale of that copy within the Community;
(d) any communication, display or performance to the public;

(e) any reproduction, distribution, communication, display or performance to the public of the

results of the acts referred-to.in (b).
Article 6 - Exceptions to restricted acts

1. The performance by the lawful user of a database or of a copy thereof of any of the-acts listed
in Article 5 which is necessary for the purposes of access to the contents of the databases and

normal use of the contents by the lawful user shall not require the authorization of the author of
the database. Where the lawful user is authorized to use only part of the database, this provision

shall apply only to that part.

2. Member States shall have the option of providing for limitations on the rights set out in Article

5 in the following cases:
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(a) in the case of reproduction for private purposes of a non-electronic database;

(b) where there is use for the sole purpose of illustration for teaching or scientific research, as
long as the source is indicated and to the extent justified by the non-commercial purpose to be

achieved;

(c) where there is use for the purposes of public security of for the purposes of an administrative

or judicial procedure;

(d) where other exceptions to copyright which are traditionally authorized under national law are

involved, without prejudice to points (a), (b) and (c).

3. In accordance with the Berne Convention for the protection of Literary and Artistic Works, this

Article may not be interpreted in such a way as to allow its application to be used in a manner
which unreasonably prejudices the rightholder's legitimate interests or conflicts with normal

exploitation of the database.

CHAPTER III - SUI GENERIS RIGHT

Article 7 - Object of protection

1. Member States shall provide for a right for the maker of a database which shows that there has
been qualitatively and/or quantitatively a substantial investment in either the obtaining,
verification or presentation of the contents to prevent extraction and/or re-utilization of the whole
or of a substantial part evaluated qualitatively and/or quantitatively, of the contents of that

database.

2. For the purposes of this Chapter:

(a) 'extraction’ shall mean the permanent or temporary transfer of all or a substantial part of the

contents of a database to another medium by any means or in any form;

(b) 're-utilization' shall mean any form of making available to the public all or a substantial part of
the contents of a database by the distribution of copies, by renting, by on-line or other forms of
transmission. The first sale of a copy of a database within the Community by the rightholder or
with his consent shall exhaust the right to control resale of that copy within the Community.

Public lending is not an act of extraction or re-utilization.
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3. The right referred to in paragraph 1 may be transferred, assigned or granted under contractual

licence.

4. The right provided for in paragraph 1 shall apply irrespective of the eligibility of that database
for protection by copyright or by other rights. Moreover, it shall apply irrespective of eligibility of
the contents of that database for protection by copyright or by other rights. Protection of databases
under the right provided for in paragraph 1 shall be without prejudice to rights existing in respect

of their contents.

5. The repeated and systematic extraction and/or re-utilization of insubstantial parts of the
contents of the database implying acts which conflict with a normal exploitation of that database
or which unreasonably prejudice the legitimate interests of the maker of the database shall not be

permitted.
Article 8 - Rights and obligations of lawful users

1. The maker of a database which is made available to the public in whatever manner may not
prevent a lawful user of the database from extracting and/or re-utilizing insubstantial parts of its
contents, evaluated qualitatively and/or quantitatively, for any purposes whatsoever. Where the
lawful user is authorized to extract and/or re-utilize only part of the database, this paragraph shall

apply only to that part.

2. A lawful user of a database which is made available to the public in whatever manner may not
perform acts which conflict with normal exploitation of the database or unreasonably prejudice

the legitimate interests of the maker of the database.

3. A lawful user of a database which is made available to the public in any manner may not cause
prejudice to the holder of a copyright or related right in respect of the works or subject matter

contained in the database.
Article 9 - Exceptions to the sui generis right

Member States may stipulate that lawful users of a database which is made available to the public
in whatever manner may, without the authorization of its maker, extract or re-utilize a substantial

part of its contents:

(a) in the case of extraction for private purposes of the contents of a non-electronic database;
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(b) in the case of extraction for the purposes of illustration for teaching or scientific research, as
long as the source is indicated and to the extent justified by the non-commercial purpose to be

achieved;

(c) in the case of extraction and/or re-utilization for the purposes of public security or an

administrative or judicial procedure.
Article 10 - Term of protection

1. The right provided for in Article 7 shall run from the date of completion of the making of the
database. It shall expire fifteen years from the first of January of the year following the date of

completion.

2. In the case of a database which is made available to the public in whatever manner before
expiry of the period provided for in paragraph 1, the term of protection by that right shall expire
fifteen years from the first of January of the year following the date when the database was first

made available to the public.

3. Any substantial change, evaluated qualitatively or quantitatively, to the contents of a database
including any substantial change resulting from the accumulation of successive additions,
deletions or alterations, which would result in the database being considered to be a substantial
new investment, evaluated qualitatively or quantitatively, shall qualify the database resulting from

that investment for its own term of protection.
Article 11 - Beneficiaries of protection under the sui generis right

1. The right provided for in Article 7 shall apply to database whose makers or rightholders are
nationals of a Member State or who have their habitual residence in the territory of the

Community.

2. Paragraph 1 shall also apply to companies and firms formed in accordance with the law of a
Member State and having their registered office, central administration or principal place of
business within the Community; however, where such a company or firm has only its registered
office in the territory of the Community, its operations must be genuinely linked on an ongoing

basis with the economy of a Member State.
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3. Agreements extending the right provided for in Article 7 to databases made in third countries
and falling outside the provisions of paragraphs 1 and 2 shall be concluded by the Council acting
on a proposal from the Commission. The term of any protection extended to databases by virtue

of that procedure shall not exceed that available pursuant to Article 10.

CHAPTER 1V - COMMON PROVISIONS

Article 12 - Remedies

Member States shall provide appropriate remedies in respect of infringements of the rights

provided for in this Directive.
Article 13 - Continued application of other legal provisions

This Directive shall be without prejudice to provisions concerning in particular copyright, rights
related to copyright or any other rights or obligations subsisting in the data, works or other
materials incorporated into a database, patent rights, trade marks, design rights, the protection of
national treasures, laws on restrictive practices and unfair competition, trade secrets, security,

confidentiality, data protection and privacy, access to public documents, and the law of contract.
Article 14 - Application over time

1. Protection pursuant to this Directive as regards copyright shall also be available in respect of
databases created prior to the date referred to Article 16 (1) which on that date fulfil the

requirements laid down in this Directive as regards copyright protection of databases.

2. Notwithstanding paragraph 1, where a database protected under copyright arrangements in a
Member State on the date of publication of this Directive does not fulfil the eligibility criteria for
copyright protection-laid down in Article 3.(1), this Directive shall-not result in any curtailing in

that Member State of the remaining term of protection afforded under those arrangements.

3. Protection pursuant to the provisions of this Directive as regards the right provided for in
Article 7 shall also be available in respect of databases the making of which was completed not
more than fifteen years prior to the date referred to in Article 16 (1) and which on that date fulfil

the requirements laid down in Article 7.

4. The protection provided for in paragraphs 1 and 3 shall be without prejudice to any acts

concluded and rights acquired before the date referred to in those paragraphs,
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5. In the case of a database the making of which was completed not more than fifteen years prior
to the date referred to in Article 16 (1), the term of protection by the right provided for in Article

7 shall expire fifteen years from the first of January following that date.
Article 15 - Binding nature of certain provisions
Any contractual provision contrary to Articles 6 (1) and 8 shall be null and void.
Article 16 - Final provisions

1. Member States shall bring into force the laws, regulations and administrative provisions

necessary to comply with this Directive before 1 January 1998.

When Member States adopt these provisions, they shall contain a reference to this Directive or
shall be accompanied by such reference on the occasion of their official publication. The methods

of making such reference shall be laid down by Member States.

2. Member States shall communicate to the Commission the text of the provisions of domestic

law which they adopt in the field governed by this Directive.

3. Not later than at the end of the third year after the date referred to in paragraph 1, and every
three years thereafter, the Commission shall submit to the European Parliament, the Council and
the Economic and Social Committee a report on the application of this Directive, in which, inter
alia, on the basis of specific information supplied by the Member States, it shall examine in
particular the application of the sui generis right, including Articles 8 and 9, and shall verify
especially whether the application of this right has led to abuse of a dominant position or other
interference with free competition which would justify appropriate measures being taken,
including the establishment of non-voluntary licensing arrangements. Where necessary, it shall
submit proposals for adjustment of this Directive in line with developments in the area of

databases.
Article 17
This Directive is addressed to the Member States.

Done at Strasbourg, 11 March 1996.
For the European Parliament
The President

K. HANSCHFor the Council
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MANHIN A

H.R. 354
106th CONGRESS

1st Session

To amend title 17, United States Code, to provide protection for certain collections of

information.
IN THE HOUSE OF REPRESENTATIVES
January 19, 1999

Mr. COBLE introduced the following bill; which was referred to the Committee on the Judiciary

To amend title 17, United States Code, to provide protection for certain collections of

information.

Be it enacted by the Senate and House of Representatives of the United States of America

in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the "Collections of Information Antipiracy Act'.
SEC. 2. MISAPPROPRIATION OF COLLECTIONS OF INFORMATION.

Title 17, United States Code, is amended by adding at the end the following new chapter:
‘CHAPTER 14--MISAPPROPRIATION OF COLLECTIONS OF INFORMATION

“Sec.

*1401. Definitions.

*1402. Prohibition against misappropriation.
*1403. Permitted acts.

*1404. Exclusions.
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*1405. Relationship to other laws.
*1406. Civil remedies.
*1407. Criminal offenses and penalties.

*1408. Limitations on actions.

“Sec. 1401. Definitions

*As used in this chapter:

(1) COLLECTION OF INFORMATION- The term ‘collection of information'
means information that has been collected and has been organized for the
purpose of bringing discrete items of information together in one place or

through one source so that users may access them.

(2) INFORMATION- The term ‘information' means facts, data, works of
authorship, or any other intangible material capable of being collected and

organized in a systematic way.

'(3) POTENTIAL MARKET- The term “potential market' means any market that
a person claiming protection under section 1402 has current and demonstrable
plans to exploit or that is commonly exploited by persons offering similar

products or services incorporating collections of information.

*(4) COMMERCE- The term ‘commerce' means all commerce which may be

lawfully regulated by the Congress.

“Sec. 1402. Prohibition against misappropriation

‘Any person who extracts, or uses in commerce, all or a substantial part, measured either
quantitatively or qualitatively, of a collection of information gathered, organized, or
maintained by another person through the investment of substantial monetary or other
resources, so as to cause harm to the actual or potential market of that other person, or a
successor in interest of that other person, for a product or service that incorporates that
collection of information and is offered or intended to be offered for sale or otherwise in
commerce by that other person, or a successor in interest of that person, shall be liable to

that person or successor in interest for the remedies set forth in section 1406.
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*Sec. 1403. Permitted acts

‘(a) EDUCATIONAL, SCIENTIFIC, RESEARCH, AND ADDITIONAL
REASONABLE USES-

(1) CERTAIN NONPROFIT EDUCATIONAL, SCIENTIFIC, OR
RESEARCH USES- Notwithstanding section 1402, no person shall be restricted
from extracting or using information for nonprofit educational, scientific, or
research purposes in a manner that does not harm directly the actual market for

the product or service referred to in section 1402.

'(2) ADDITIONAL REASONABLE USES-

'(A) IN GENERAL- Notwithstanding section 1402, an individual act of
use or extraction of information done for the purpose of illustration,
explanation, example, comment, criticism, teaching, research, or
analysis, in an amount appropriate and customary for that purpose, is
not a violation of this chapter, if it is reasonable under the
circumstances. In determining whether such an act is reasonable under

the circumstances, the following factors shall be considered:

*(1) The extent to which the use or extraction is commercial or

nonprofit.

'(ii) The good faith of the person making the use or extraction.

‘(iii) The extent to which and the manner in which the portion
used or extracted is incorporated into an independent work or
collection, and the degree of difference between the collection
from which the use or extraction is made and the independent

work or collection.

*(iv) Whether the collection from which the use or extraction is
made is primarily developed for or marketed to persons
engaged in the same field or business as the person making the

use or extraction.
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In no case shall a use or extraction be permitted under this paragraph if
the used or extracted portion is offered or intended to be offered for sale
or otherwise in commerce and is likely to serve as a market substitute

for all or part of the collection from which the use or extraction is made.

*(B) DEFINITION- For purposes of this paragraph, the term ‘individual
act' means an act that is not part of a pattern, system, or repeated
practice by the same party, related parties, or parties acting in concert
with respect to the same collection of information or a series of related

collections of information.

‘(b) INDIVIDUAL ITEMS OF INFORMATION AND OTHER INSUBSTANTIAL
PARTS- Nothing in this chapter shall prevent the extraction or use of an individual item
of information, or other insubstantial part of a collection of information, in itself. An
individual item of information, including a work of authorship, shall not itself be
considered a substantial part of a collection of information under section 1402. Nothing
in this subsection shall permit the repeated or systematic extraction or use of individual
items or insubstantial parts of a collection of information so as to circumvent the

prohibition contained in section 1402.

‘(¢) GATHERING OR USE OF INFORMATION OBTAINED THROUGH OTHER
MEANS- Nothing in this chapter shall restrict any person from independently gathering
information or using information obtained by means other than extracting it from a
collection of information gathered, organized, or maintained by another person through

the investment of substantial monetary or other resources.

'(d) USE-OF INFORMATION FOR VERIFICATION- Nothing in this chapter shall
restrict any person from extracting or using a collection of information within any entity
or organization, for the sole purpose of verifying the accuracy of information
independently gathered, organized, or maintained by that person. Under no circumstances
shall the information so used be extracted from the original collection and made available
to others in a manner that harms the actual or potential market for the collection of

information from which it is extracted or used.
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‘(e) NEWS REPORTING- Nothing in this chapter shall restrict any person from
extracting or using information for the sole purpose of news reporting, including news
gathering, dissemination, and comment, unless the information so extracted or used is
time sensitive and has been gathered by a news reporting entity, and the extraction or use

is part of a consistent pattern engaged in for the purpose of direct competition.

*(f) TRANSFER OF COPY- Nothing in this chapter shall restrict the owner of a
particular lawfully made copy of all or part of a collection of information from selling or

otherwise disposing of the possession of that copy:.
*Sec. 1404. Exclusions
‘(a) GOVERNMENT COLLECTIONS OF INFORMATION-

(1) EXCLUSION- Protection under this chapter shall not extend to collections
of information gathered, organized, or maintained by or for a government entity,
whether Federal, State, or local, including any employee or agent of such entity,
or any person exclusively licensed by such entity, within the scope of the
employment, agency, or license. Nothing in this subsection shall preclude
protection under this chapter for information gathered, organized, or maintained
by such an agent or licensee that is not within the scope of such agency or
license, or by a Federal or State educational institution in the course of engaging

in education or scholarship.

*(2) EXCEPTION- The exclusion under paragraph (1) does not apply to any

information required to be collected and disseminated--

*(A) under the Securities Exchange Act of 1934 by a national securities
exchange, a registered securities association, or a registered securities

information processor, subject to section 1405(g) of this title; or

*(B) under the Commodity Exchange Act by a contract market, subject

to section 1405(g) of this title.

‘(b) COMPUTER PROGRAMS-
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(1) PROTECTION NOT EXTENDED- Subject to paragraph (2), protection
under this chapter shall not extend to computer programs, including, but not
limited to, any computer program used in the manufacture, production,

operation, or maintenance of a collection of information, or any element of a

computer program necessary to its operation.

'(2) INCORPORATED COLLECTIONS OF INFORMATION- A collection of
information that is otherwise subject to protection under this chapter is not
disqualified from such protection solely because it is incorporated into a

computer program.

*(¢) DIGITAL ONLINE COMMUNICATIONS- Protection under this chapter shall not
extend to a product or service incorporating a collection of information gathered,
organized, or maintained to address, route, forward, transmit, or store digital online
communications or provide or receive access to connections for digital online

communications.

“Sec. 1405. Relationship to other laws

‘(a) OTHER RIGHTS NOT AFFECTED- Subject to subsection (b), nothing in this
chapter shall affect rights, limitations, or remedies concerning copyright, or any other
rights or obligations relating to information, including laws with respect to patent,
trademark, design rights, antitrust, trade secrets, privacy, access to public documents, and

the law of contract.

‘(b) PREEMPTION OF STATE LAW- On or after the effective date of this chapter, all
rights that are equivalent to the rights specified in section 1402 with respect to the subject
matter of this chapter shall be governed exclusively by Federal law, and no person is
entitled to any equivalent right in such subject matter under the common law or statutes
of any State. State laws with respect to trademark, design rights, antitrust, trade secrets,
privacy, access to public documents, and the law of contract shall not be deemed to

provide equivalent rights for purposes of this subsection.

*(c) RELATIONSHIP TO COPYRIGHT- Protection under this chapter is independent of,

and does not affect or enlarge the scope, duration, ownership, or subsistence of, any
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copyright protection or limitation, including, but not limited to, fair use, in any work of
authorship that is contained in or consists in whole or part of a collection of information.
This chapter does not provide any greater protection to a work of authorship contained in
a collection of information, other than a work that is itself a collection of information,

than is available to that work under any other chapter of this title.

*(d) ANTITRUST- Nothing in this chapter shall limit in any way the constraints on the
manner in which products and services may be provided to the public that are imposed by
Federal and State antitrust laws, including those regarding single suppliers of products

and services.

*(e) LICENSING- Nothing in this chapter shall restrict the rights of parties freely to enter

into licenses or any other contracts with respect to the use of collections of information.

*(f) COMMUNICATIONS ACT OF 1934- Nothing in this chapter shall affect the

operation of the provisions of the Communications Act of 1934 (47 U.S.C. 151 et seq.),
or shall restrict any person from extracting or using subscriber list information, as such
term is defined in section 222(f)(3) of the Communications Act of 1934 (47 U.S.C. 222

(£)(3)), for the purpose of publishing telephone directories in any format.
*(g) SECURITIES AND COMMODITIES MARKET INFORMATION-
(1) FEDERAL AGENCIES AND ACTS- Nothing in this chapter shall affect--

*(A) the operation of the provisions of the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.) or the Commodity Exchange Act (7 U.S.C.

1 et seq.);

*(B) the jurisdiction or authority of the Securities and Exchange

Commission and the Commodity Futures Trading Commission; or

*(C) the functions and operations of self-regulatory organizations and
securities information processors under the provisions of the Securities
Exchange Act of 1934 and the rules and regulations thereunder,

including making market information available pursuant to the



173

provisions of that Act and the rules and regulations promulgated

thereunder.

*(2) PROHIBITION- Notwithstanding any provision in subsection (a), (b), (c),
(d), or (f) of section 1403, nothing in this chapter shall permit the extraction, use,
resale, or other disposition of real-time market information except as the
Securities Exchange Act of 1934, the Commodity Exchange Act, and the rules
and regulations thereunder may otherwise provide. In addition, nothing in
subsection (e) of section 1403 shall be construed to permit any person to extract
or use real-time market information in a manner that constitutes a market
substitute for a real-time market information service (including the real-time
systematic updating of or display of a substantial part of market information)

provided on a real-time basis.

*(3) DEFINITION- As used in this subsection, the term “market information'
means information relating to quotations and transactions that is collected,
processed, distributed, or published pursuant to the provisions of the Securities
Exchange Act of 1934 or by a contract market that is designated by the
Commodity Futures Trading Commission pursuant to the Commodity Exchange

Act and the rules and regulations thereunder.

*Sec. 1406. Civil remedies

‘(a) CIVIL ACTIONS- Any person who is injured by a violation of section 1402 may
bring a civil action for such a violation in an appropriate United States district court
without regard to the amount in controversy, except that any action against a State
governmental entity may be brought in any court that has jurisdiction over claims against

such entity.

'(b) TEMPORARY AND PERMANENT INJUNCTIONS- Any court having jurisdiction
of a civil action under this section shall have the power to grant temporary and permanent
injunctions, according to the principles of equity and upon such terms as the court may
deem reasonable, to prevent a violation of section 1402. Any such injunction may be

served anywhere in the United States on the person enjoined, and may be enforced by
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proceedings in contempt or otherwise by any United States district court having

jurisdiction over that person.

‘(c) IMPOUNDMENT- At any time while an action under this section is pending, the
court may order the impounding, on such terms as it deems reasonable, of all copies of
contents of a collection of information extracted or used in violation of section 1402, and
of all masters, tapes, disks, diskettes, or other articles by means of which such copies
may be reproduced. The court may, as part of a final judgment or decree finding a
violation of section 1402, order the remedial modification or destruction of all copies of
contents of a collection of information extracted or used in violation of section 1402, and
of all masters, tapes, disks, diskettes, or other articles by means of which such copies

may be reproduced.

'(d) MONETARY RELIEF- When a violation of section 1402 has been established in
any civil action arising under this section, the plaintiff shall be entitled to recover any
damages sustained by the plaintiff and defendant's profits not taken into account in
computing the damages sustained by the plaintiff. The court shall assess such profits or
damages or cause the same to be assessed under its direction. In assessing profits the
plaintiff shall be required to prove defendant's gross revenue only and the defendant shall
be required to prove all elements of cost or deduction claims. In assessing damages the
court may enter judgment, according to the circumstances of the case, for any sum above
the amount found as actual damages, not exceeding three times such amount. The court
in its discretion may award reasonable costs and attorney's fees to the prevailing party
and shall award such costs and fees where it determines that an action was brought under
this chapter in bad faith against a nonprofit educational, scientific, or research institution,
library, orarchives, or an employee or agent of such an entity, acting within the scope of

his or her employment.

*(e) REDUCTION OR REMISSION OF MONETARY RELIEF FOR NONPROFIT
EDUCATIONAL, SCIENTIFIC, OR RESEARCH INSTITUTIONS- The court shall
reduce or remit entirely monetary relief under subsection (d) in any case in which a
defendant believed and had reasonable grounds for believing that his or her conduct was

permissible under this chapter, if the defendant was an employee or agent of a nonprofit
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educational, scientific, or research institution, library, or archives acting within the scope

of his or her employment.

(f) ACTIONS AGAINST UNITED STATES GOVERNMENT- Subsections (b) and (c)

shall not apply to any action against the United States Government.

‘(g) RELIEF AGAINST STATE ENTITIES- The relief provided under this section shall
be available against a State governmental entity to the extent permitted by applicable

law.
*Sec. 1407. Criminal offenses and penalties
‘(a) VIOLATION-
(1) IN GENERAL- Any person who violates section 1402 willfully, and--

*(A) does so for direct or indirect commercial advantage or financial

gain, or

*(B) causes loss or damage aggregating $10,000 or more in any 1-year
period to the person who gathered, organized, or maintained the

information concerned,
shall be punished as provided in subsection (b).

'(2) INAPPLICABILITY- This section shall not apply to an employee or agent
of a nonprofit educational, scientific, or research institution, library, or archives

acting within the scope of his or her employment.

‘(b) PENALTIES- An offense under subsection (a) shall be punishable by-a fine of not
more than $250,000 or imprisonment for not more than 5 years, or both. A second or
subsequent offense under subsection (a) shall be punishable by a fine of not more than

$500,000 or imprisonment for not more than 10 years, or both.
“Sec. 1408. Limitations on actions

‘(a) CRIMINAL PROCEEDINGS- No criminal proceeding shall be maintained under

this chapter unless it is commenced within three years after the cause of action arises.
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*(b) CIVIL ACTIONS- No civil action shall be maintained under this chapter unless it is

commenced within three years after the cause of action arises or claim accrues.

‘(c) ADDITIONAL LIMITATION- No criminal or civil action shall be maintained under
this chapter for the extraction or use of all or a substantial part of a collection of
information that occurs more than 15 years after the portion of the collection that is
extracted or used was first offered for sale or otherwise in commerce, following the
investment of resources that qualified that portion of the collection for protection under
this chapter. In no case shall any protection under this chapter resulting from a substantial
investment of resources in maintaining a preexisting collection prevent any use or
extraction of information from a copy of the preexisting collection after the 15 years have
expired with respect to the portion of that preexisting collection that is so used or
extracted, and no liability under this chapter shall thereafter attach to such acts of use or

extraction.'.

SEC. 3. CONFORMING AMENDMENTS.

(a) TABLE OF CHAPTERS- The table of chapters for title 17, United States Code, is

amended by adding at the end the following:

1401'".

(b) DISTRICT COURT JURISDICTION- (1) Section 1338 of title 28, United States

Code, is amended--

(A) in the section heading by inserting ‘misappropriations of collections of

information,’ after "trade-marks,'; and

(B) by adding at the end the following:

'(d) The district courts shall have original jurisdiction of any civil action arising under
chapter 14 of'title 17, relating to misappropriation of collections of information. Such
jurisdiction shall be exclusive of the courts of the States, except that any action against a
State governmental entity may be brought in any court that has jurisdiction over claims

against such entity.'.
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(2) The item relating to section 1338 in the table of sections for chapter 85 of title 28,
United States Code, is amended by inserting ‘misappropriations of collections of

information,' after ‘trade-marks,'.

(c) PLACE FOR BRINGING ACTIONS- (1) Section 1400 of title 28, United States

Code, is amended by adding at the end the following:

*(¢) Civil actions arising under chapter 14 of title 17, relating to misappropriation of
collections of information, may be brought in the district in which the defendant or the

defendant's agent resides or may be found.'.

(2) The section heading for section 1400 of title 28, United States Code, is amended to

read as follows:

*Sec. 1400. Patents and copyrights, mask works, designs, and collections of information'.

SEC. 4.

(3) The item relating to section 1400 in the table of sections at the beginning of chapter

87 of title 28, United States Code, is amended to read as follows:

*1400. Patents and copyrights, mask works, designs, and collections of

information.'.

(d) COURT OF FEDERAL CLAIMS JURISDICTION- Section 1498(e) of title 28,
United States Code, is amended by inserting ‘and to protections afforded collections of

information under chapter 14 of title 17" after “chapter 9 of title 17'.

EFFECTIVE DATE.

(a) IN GENERAL- This title and the amendments made by this title shall take effect on
the date of the enactment of this Act, and shall apply to acts committed on or after that

date.

(b) PRIOR ACTS NOT AFFECTED- No person shall be liable under chapter 14 of title
17, United States Code, as added by section 2 of this Act, for the use of information
lawfully extracted from a collection of information prior to the effective date of this Act,

by that person or by that person's predecessor in interest.
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